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SUMMARY 
 
The Criminal Law (Forensic Procedures) Amendment Act 37 of 2013 came 
into operation in January 2015. The Act makes provision for the establishment 
of a National Forensic DNA Database, which will store DNA profiles of certain 
groups of people. This research will discuss the establishment of a forensic 
DNA database in South Africa. The legal position in the United States of 
America will also be considered, with specific reference to the states of 
Maryland, California and New York.  
 
This research will focus predominantly on the collection of DNA samples and 
profiles from arrestees. When such samples are allowed to be collected, what 
offences warrant the collection of such samples and the period within which 
the DNA samples need to be destroyed.  
 
Collecting DNA samples and profiles from certain persons could potentially 
violate particular rights in the Bill of Rights. The rights to privacy, bodily 
integrity, equality and human dignity are discussed as well as the approach 
the courts have adopted in dealing with such infringements or possible 
infringements.  
 
This research furthermore deals with the historical developments of DNA 
evidence and contains a brief discussion on expert evidence. This research 
also deals with the evidential value of DNA evidence, as well as possible 
problems faced by prosecutors and defence attorneys when dealing with DNA 
evidence.  
 
The Criminal Law (Forensic Procedures) Amendment Act is still very new, and 
therefore, there is not yet much case law in South Africa specifically dealing 
with the sections of the said Act. This research makes submissions and 
recommendations regarding certain sections of the Act, as well as the overall 
constitutionality of the Act.  
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CHAPTER 1: INTRODUCTION 
 
1 1 Introduction 
 
Butler is of the opinion that: 
“Of anything related to forensic DNA typing, DNA Databases have 
arguably had the greatest impact on the criminal justice system in recent 
years.”1 
 
The Criminal Law (Forensic Procedures) Amendment Act 2  (hereinafter 
referred to as the “DNA Act”)3 was promulgated on the 27th of January 2014. 
The fundamental purpose of this Act is the establishment of the National 
Forensic DNA Database of South Africa (hereinafter referred to as the 
“NFDD”).4 This Act amends the South African Police Service Act, 1995, to 
establish and control the management and maintenance of the NFDD. This 
Act makes provision for the “use of forensic DNA profiles in the investigation 
of crime and the use of such profiles in proving the innocence or guilt of 
persons before or during a prosecution or the exoneration of convicted 
persons”. Furthermore, this Act will aid in the “identification of missing persons 
and unidentified human remains”. The Act provides for the taking of specified 
bodily samples from certain persons for the purposes of forensic DNA 
analysis. The Act amends the Criminal Procedure Act, 1977, to include 
Schedule 8, which makes a list of the offences that will require DNA samples 
to be taken. The Act further lays out the time periods within which these 
samples or profiles must be retained or destroyed.5 
 
 
 
 
 
                                            
1  Butler Fundamentals of Forensic DNA Typing (2010) 260.   
2  37 of 2013.  
3  The Criminal Law (Forensic Procedures) Amendment Act 37 of 2013.  
4  As contained in the long title of the Criminal Law (Forensic Procedures) Amendment Act 
37 of 2013. 
5  The purpose and overview form a part of the long title of the Criminal Law (Forensic 
Procedures) Amendment Act 37 of 2013.   
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1 2 Research Problem  
 
This research will examine the sections of the Criminal Law (Forensic 
Procedures) Amendment Act,6 hereinafter referred to as the DNA Act, relating 
to the collection and retention of DNA samples and profiles, as well as the 
time limits within which they need to be destroyed, to determine whether any 
rights in the Bill of Rights, entrenched in Chapter 2 of the Constitution, are 
infringed and to determine whether South Africa is in line with international 
best practice.  This research will focus specifically on the provisions relating to 
the Arrestee Index, and compare the position in South Africa with the position 
in the United States of America.  
 
Furthermore, this research will evaluate the evidential value of DNA evidence 
in South Africa, as well as the likelihood of reduced crime-rates resulting from 
the establishment of a national DNA database. South Africa has a high 
incidence of violent crimes7 and this research will draw inferences on whether 
establishing the National Forensic DNA Database, hereinafter referred to as 
“NFDD”, will help to reduce crime rates.  
 
1 3 Hypothesis  
 
A hypothesis is an assumption or a “proposed explanation” made on the 
premise of limited evidence, as it is a “starting point for further investigation”.8 
The hypothesis of this research is the following: the Criminal Law (Forensic 
Procedures) Amendment Act, 9  also referred to as the DNA Act, passes 
constitutional muster.  
 
                                            
6  37 of 2013.  
7  From April 2013 to March 2014, there were 17 068 murders, 17 110 attempted murders, 
and the total number of sexual offences was 62 649. This goes to show that South Africa 
has a very high serious crime rate. The South African Police Service “Crime Statistics April 
2013-March 2014” (undated) 
http://www.saps.gov.za/resource_centre/publications/statistics/crimestats/2014/crime_stat
s.php (accessed 2015-05-02).  
8  English Oxford Living Dictionaries “Hypothesis” (2016) 
https://en.oxforddictionaries.com/definition/hypothesis (accessed 2016-11-07).  
9  37 of 2013.  
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1 4 Research Methodology  
 
This research will comprise of a critical analysis and discussion of the relevant 
legal authorities. The researcher will analyse numerous sources in the form of 
constitutions, legislative acts, case law (both reported and unreported, 
national and foreign), journal articles, books, reports and any other academic 
writings.  
 
The primary aim of this dissertation is to review the history and development 
of the South African jurisprudence relating to DNA profiling and the 
establishment of a National DNA Database, as well as whether the retention 
of DNA samples or profiles breach any of the rights entrenched in the 
Constitution. Furthermore, consideration is given to whether collecting DNA 
samples from arrestees before they have been charged with an offence, 
would pass constitutional muster.  
 
Any possible shortcomings of the DNA Act10 will be considered, as well as 
possible solutions to remedy these shortcomings. The constitutionality of 
these provisions will also be considered.  
 
As the DNA Act11 only came into operation of the 31st of January 2015, the 
courts have not had a chance to hear or decide any issues relating to its 
constitutionality. In deciding which foreign jurisdiction to use, the researcher 
considered the law in Canada, the United Kingdom and the United States. In 
drafting the DNA Act,12 the Portfolio Committee on Police undertook a study 
tour to Canada and the United Kingdom to look into each country’s DNA 
database legislation. As the DNA Act13 contains many elements of both the 
Canadian DNA legislation, and the UK legislation, it is difficult to draw any real 
comparisons between them and the South African DNA Act.14 Therefore, the 
                                            
10 37 of 2013. 
11 37 of 2013.  
12 37 of 2013. 
13 37 of 2013. 
14 37 of 2013. 
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researcher will look at the position in the United States, and specifically 
compare the provisions in California, Maryland and New York.  
 
Even though South Africa has a mixed legal system and the United States 
has a federal court system, it will still be beneficial to compare the two, as the 
United States has a large and effective DNA Database with similar indices to 
the National Forensic DNA Database of South Africa. 
 
1 5 Limitations 
 
This research will not include any specific examination of the statistical 
calculations determining the rarity of a particular DNA profile. Such topic is 
very complex and will not be necessary for the purpose of this research.  
 
1 6 Outline of the Chapters 
 
Chapter One is the introduction to the research, which includes a short 
introduction to the problem, as well as the methodology and limitations to this 
research.  
 
Chapter two will discuss a brief overview of the historical developments of 
DNA evidence in South Africa. The researcher will focus on the advances of 
DNA profiling and DNA Databases.  
 
Chapter three will specifically focus on the evidentiary value of DNA evidence, 
both during a trial and in pre-trial proceedings, in a country like South Africa.  
 
In Chapter four an analysis of international jurisprudence is conducted. 
International Acts, case law and academic writings are reviewed. The 
researcher will review the legal position in the United States, with specific 
focus on the States of California, Maryland and New York.  
 
 5 
Chapter five will critically examine the provisions of any legislation dealing 
with DNA Databases and the retention of DNA profiles (or samples) in South 
Africa. This chapter will also determine whether the provisions relating to the 
collection of DNA samples from arrestees could be considered to fall within 
the protection of the Constitution. Submissions will be made in light of 
legislation, case law, as well as the law in foreign jurisdictions, on whether the 
relevant sections of the DNA Act infringe any rights in the Bill of Rights, or 
whether such rights can be limited.  
 
Chapter six concludes the dissertation. Submissions are made regarding the 
constitutionality of the collection and retention of DNA samples and profiles 
from arrestees. Further submissions are made as to the overall benefit of a 
national DNA database in a country like South Africa.  
 
 
 
 
 
 
 
 
  
 6 
CHAPTER 2: HISTORICAL DEVELOPMENT OF DNA 
EVIDENCE 
 
2 1 Introduction and Background 
 
In order to fully understand DNA evidence, it is necessary to first look at its 
history and the way in which it was applied in practice in the past. This 
chapter will comprise of a brief history of the meaning of forensic DNA 
analysis as well as its admissibility. This chapter will further discuss the 
establishment of DNA databases around the world, and more specifically the 
introduction of a DNA database in South Africa.  
 
DNA stands for deoxyribonucleic acid. DNA is a chemical that is found in 
basically every single cell in a human body. DNA is passed from one 
generation to the next. A person’s DNA is constant, and will remain the same 
for their entire lives.15 When forensic DNA analysis is considered, reference is 
made to the examination of sections of DNA that is found on the victim or 
crime scene in order for a forensic DNA profile to be created. A forensic DNA 
profile is the unique string of alphanumeric characters that are obtained from 
a DNA sample to help with identification. However, such DNA profiles are not 
allowed to contain any information relating to the health status or medical 
state or mental distinguishing features of a person or the predisposition or any 
other physical information of the person other than the sex of the person.16 
 
In order to make use of DNA evidence and determine its evidential value, it is 
important to understand the basic science behind DNA. DNA is the genetic 
material (the entire genetic make-up of an individual is called the “genome”) 
that is passed on from mother and father to child. Each individual’s genome is 
distinctive and unique, save for identical twins.17 Each cell usually contains 23 
                                            
15  DNA Project “DNA and Crime Resolution” (2015) http://dnaproject.co.za/dna-project/dna-
and-crime-resolution (accessed 2016-02-04).  
16  S 36A (fC) – (fD) of the Criminal Procedure Act 51 of 1977.  
17  Meintjes-Van der Walt DNA in the Courtroom: Principles and Practice (2010) 3; Butler 
Fundamentals of Forensic DNA Typing 6; S v Nyembe 2014 (1) SACR 105 (GSJ) 107H. 
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pairs of chromosomes, to make a total of 46 chromosomes. 18  22 
chromosomes are inherited from the mother, and 22 from the father, and the 
remaining two chromosomes are the sex chromosomes. Due to the way in 
which every person’s chromosomes are paired, a person will have two copies 
of every sequence in their DNA. Each such copy of a particular sequence in 
the DNA is known as an allele.19 
 
Butler’s description of the nature of genetic data stored in DNA molecules is 
extremely helpful. He compares the human body to a library, where the body 
symbolises the books and the nuclei symbolises the chapters. Each chapter 
contains pages when the chapter is opened, similarly when opening the 
nuclei, chromosomes would be found. The loci or genes could be represented 
by the paragraphs on a page. Whereas short DNA sequences can be 
threaded together to ensuingly make up loci or genes, words are strung 
together to create paragraphs. DNA nucleotides, or bases, symbolise the 
letters that eventually produce the words.20 
 
Every person’s DNA sequence is extremely variable. If one considers the 
sequence of a large number of individuals’ DNA, there are numerous loci, at 
which one can find vaguely different sequences in different people. 
Furthermore, some loci are so variable that you may find different sequences 
at the two alleles of a specific locus within an individual person’s DNA.21 This 
is known as polymorphism.22  
 
There are two different types of DNA namely, nuclear DNA, which is found in 
the nucleus of all our cells (and in our chromosomes), and mitochondrial DNA, 
                                            
18  Meintjes-Van der Walt DNA in the Courtroom 3; Genetics Home Reference “Cells and 
DNA” (2 March 2015) http://ghr.nlm.nih.gov/handbook/basics (accessed 2015-03-09).  
19  Michaelis, Flanders and Wulff A Litigators Guide to DNA: From the Laboratory to the 
Courtroom (2008) 3.  
20  Butler Fundamentals of Forensic DNA Typing 20; Visser First Generation Forensic 
Evidence and its Influence on Legal Decision-Making – A South African Perspective 
(Published doctoral thesis, University of the Free State) 2013 202-203. 
21  Michaelis et al A Litigators Guide to DNA 4.  
22  Michaelis et al A Litigators Guide to DNA 4.  
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which are found in the cytoplasm.23 Even though nuclear DNA is much more 
variable than mitochondrial DNA, and therefore even more valuable in 
forensic identification, mitochondrial DNA can also be used for forensic 
purposes.24 
 
A DNA molecule has a double-helix shape – in which two strands of genetic 
material are twirled around and encompass each other. Each strand of DNA 
has three units, namely “a nucleobase (or nucleotide), a sugar and a 
phosphate”.25 Adenine (A), thymine (T), cytosine (C) and guanine (G) are the 
four possible nucleobases. Nuclear DNA is approximately three billion 
nucleotides in length and there are four possible nucleobases at each location 
– both these facts contribute towards a monumental amount of DNA 
combinations.26  
 
A sample of DNA collected at a crime scene needs to be analysed and 
interpreted. The way that this is done in South Africa, as well as in many other 
countries, is through the process of short tandem repeats (hereinafter referred 
to as “STR”) profiling, which makes use of the polymerase chain reaction 
(hereinafter referred to as “PCR”) method. PCR is a quick enzymatic 
procedure in which a certain part of DNA is duplicated repeatedly to generate 
several copies of a certain sequence.27 
 
There are generally three different stages of the PCR process. Firstly, the 
enzymes need to be activated and the original DNA needs to be separated 
into individual strands. Secondly, the primers are strengthened to the 
separated strands of DNA; this is done in order to help in the targeting of the 
specific locus. Finally, the primers are extended by using the original DNA 
strand to make a corresponding copy of the original DNA which existed in the 
                                            
23  Michaelis et al A Litigators Guide to DNA 4; Meintjes-Van der Walt DNA in the Courtroom 
3.  
24  Michaelis et al A Litigators Guide to DNA 6. 
25  Butler Fundamentals of Forensic DNA Typing 20.  
26  Butler Fundamentals of Forensic DNA Typing 20; Meintjes-Van der Walt DNA in the 
Courtroom 7.  
27  Butler Fundamentals of Forensic DNA Typing 125; Sapse and Kobilinsky (eds) Forensic 
Science Advances and Their Application in the Judiciary System (2012) 94.  
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original material. This quick procedure is repeated numerous times in order to 
produce several copies of the specific region on the original DNA.28 
 
An STR is a series of repetitive bases that are all attached to one another in 
tandem. STR’s differ between persons based on the number of repeats. The 
number of repetitive bases are used to label the alleles. This can be illustrated 
by the following example: if there are five repeats of the sequence ATCG 
(ATCG ATCG ATCG ATCG ATCG), this will be labeled allele 5.29 
 
One way to reduce any risks of making a mistake is to repeat the whole 
laboratory process. If an error in interpreting the samples is suspected, the 
easiest way to authenticate the DNA profile is to have the sample re-tested 
(usually by a different laboratory).30 
 
There are two kinds of DNA samples that can be taken from a person, namely 
buccal swabs and intimate samples. A buccal swab is a sample that is taken 
from the cellular material on the inside of a person’s mouth.31 On the other 
hand, an intimate sample means a DNA sample that has been taken from a 
victim’s pubic hair, or from the genitals or anal orifice area of a person, or by 
the extraction of blood.32 Intimate samples are more evasive than buccal 
samples and therefore have to be taken by a doctor or registered nurse.33 
 
The examination of DNA samples and profiles is not conclusive proof that the 
alleged perpetrator committed the crime, it can only tell whether the suspect 
could or could not have been the source of the blood or other DNA evidence 
left at a crime scene.34 
 
                                            
28  Meintjes-Van der Walt DNA in the Courtroom 38.  
29  Meintjes-Van der Walt DNA in the Courtroom 41. 
30  Meintjes-Van der Walt DNA in the Courtroom 44. 
31  S 36A (cB) of the Criminal Procedure Act 51 of 1977.  
32  S 36A (fF) of the Criminal Procedure Act 51 of 1977.  
33  S 36D of the Criminal Procedure Act 51 of 1977. This section has not yet been 
proclaimed.  
34  Meintjes-Van der Walt DNA in the Courtroom 54.  
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Individuals differ at chromosomal locations and this is why DNA is a perfect 
tool to identify and distinguish between different people. There are a 
monumental amount of different DNA sequences in individuals (except for 
identical twins), and this helps us to differentiate between people. The traces 
of DNA that are variable between individuals are called markers.35 
 
Only about five percent of the DNA found in a human’s body is used to help 
the body function and grow. Therefore, there is little variation in the coding 
regions of a person’s DNA. On the other hand, the other 95 percent of our 
“non-coding” (also known as “junk DNA”) is highly variable and this makes 
way for people to be identified from other people.36 
 
The DNA markers that are used for identification and forensic investigation 
purposes are found in a number of varying chromosomal locations or loci 
within the non-coding regions of a DNA molecule. At each locus or 
chromosomal location, there are two alleles of the repetitive sequence, one 
which is inherited from the father, and one which is inherited from the 
mother.37 
 
The procedure for collecting a DNA profile begins with the collection of a DNA 
sample (either from blood, semen, skin etc.). After this, the DNA is isolated 
from the sample found at the crime scene or on the victim, and is quantified. 
After the DNA has gone through all the processes, the fragment length of 
each STR marker is noted as a series of alphanumeric characters. Therefore, 
the DNA profile is actually an electronic representation of the physical DNA 
sample.38  
 
                                            
35  DNA Project “The Science Behind DNA” (2015) http://dnaproject.co.za/dna-project/the-
science-behind-dna (accessed 2016-02-03).  
36  DNA Project http://dnaproject.co.za/dna-project/the-science-behind-dna. 
37  DNA Project http://dnaproject.co.za/dna-project/the-science-behind-dna. 
38  DNA Project http://dnaproject.co.za/dna-project/the-science-behind-dna. 
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When calculating the accuracy of a DNA profile, the more STR regions that 
are tested concurrently, the lesser the likelihood of two people sharing the 
same DNA profile.39 
 
DNA profiling generally comprises of five steps. Firstly, the exhibits or crime 
scene needs to be examined using special chemistry and/or light sources to 
identify the presence of bodily fluids. These bodily fluids can be in all 
likelihood identified using biochemical, microscopic or immunological methods 
or procedures. The second step in the profiling process, is the extraction of 
the DNA. The bodily fluids or biological stains are treated with chemicals to 
break up the cells and extract and refine the DNA for handling.  The third step 
involves amplifying the extracted DNA using the Polymerase Chain Reaction 
(PCR). This is when the DNA that has been found is increased using PCR, 
which focuses on 8-15 specific areas of the DNA, also known as short tandem 
repeats (STR’s). In the fourth phase, the STR’s are envisaged by the 
excitation of an attached fluorescent dye and divided using a scientific 
technique known as gel electrophoresis. This process allows for the 
description of the DNA profile. Lastly, the DNA profile is then compared to 
reference samples contained on the DNA database.40 
 
In order for DNA profiling to be as accurate as possible, numerous loci are 
tested in the course of DNA profiling. It is also vital to know and understand 
the principle of population variation. Butler states that almost 99.7% of 
humans’ base pair sequences are exactly the same, while the other 0.3% of 
our genetic make-up, which is equal to about 10 million nucleotides, are 
unique to each and every person and therefore available for DNA profiling.41 
 
                                            
39  DNA Project http://dnaproject.co.za/dna-project/the-science-behind-dna. 
40  INTERPOL “Interpol Handbook on DNA Data Exchange and Practice” (2009) 
https://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwjb
nNLW5f3OAhXqKsAKHU7jAfMQFggaMAA&url=http%3A%2F%2Fwww.interpol.int%2Fco
ntent%2Fdownload%2F8993%2F66934%2Fversion%2F6%2Ffile%2FHandbookPublic200
9.pdf&usg=AFQjCNFDSw1WJNcdU65lminPaRXPmRiflg&bvm=bv.131783435,d.d24 
(accessed 2016-09-07) 30.  
41  Butler Fundamentals of Forensic DNA Typing 25; Visser First Generation Forensic 
Evidence and its Influence on Legal Decision-Making 206.  
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With DNA profiling, the more loci or markers examined, the better the chance 
that two unrelated people have different genotypes.42 
 
2 2 The Origins of DNA Evidence  
 
Forensic science establishes the relationship between a crime scene and a 
perpetrator. The use of fingerprints has been employed since the early 1900’s 
in order to help solve crimes.43 However, in 1868, Friedrich Miescher isolated 
the “nuclein” from a cell. This is now called “nucleic acid”, the “NA” in DNA.44  
 
Two years prior to this, Gregor Mendel, completed an experiment with peas. 
His findings were similar to those of the “nuclein”. In 1944, Oswald Avery 
expressed the function of DNA as the channel of generational transference of 
hereditary behaviours and characteristics. Avery had successfully transferred 
the ability to move a certain disease from one type of bacteria to another. In 
addition to that, the formerly safe bacteria could pass the disease along to the 
following generation of bacteria.45 In 1953, James Watson and Francis Crick 
first noticed the double-helix makeup of a DNA molecule.46 The scientific 
community was now certain that DNA was the carrier of genetic code.47 
 
Forensic DNA Analysis48 (also called “DNA profiling” or “DNA typing”) is the 
study of certain parts of the DNA of a bodily sample or the sample from a 
crime scene in order to establish the forensic DNA profile. This, however, 
                                            
42  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
207.  
43  DNA Project “DNA Database” (2014) http://dnaproject.co.za/dna-project/dna-database 
(accessed 2015-02-27).  
44  Fredholm “The Discovery of the Molecular Structure of DNA – The Double Helix” (30 
September 2003) 
http://www.nobelprize.org/educational/medicine/dna_double_helix/readmore.html 
(accessed 2015-03-22).  
45  Fredholm 
http://www.nobelprize.org/educational/medicine/dna_double_helix/readmore.html; Rudin 
and Inman An Introduction to Forensic DNA Analysis 2ed (2002) 21. 
46  Rudin and Inman An Introduction to Forensic DNA Analysis 21.  
47  Fredholm 
http://www.nobelprize.org/educational/medicine/dna_double_helix/readmore.html. 
48  This definition is contained in s 36A (fC) of the Criminal Procedure Act 51 of 1977 
(inserted by s 1(e) of the Criminal Law (Forensic Procedures) Amendment Act 37 of 2013).  
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must not relate to any examination relating to medical tests or for health 
purposes, or of the mental characteristics of a person, or in order to establish 
any physical information apart from the sex of the person. DNA profiling works 
the way it does today because of two huge breakthroughs in molecular 
biology in the 1980s.  
 
In 1983, Kary Mullis from the United States of America invented Polymerase 
Chain Reaction (PCR), which is a process whereby a fragment of a DNA 
molecule is replicated. Meanwhile, in 1986 in the United Kingdom, DNA 
profiling made its way into the courts, when Alec Jeffreys, who was 
investigating the advantages of DNA for forensics at the time, was asked to 
use DNA to help solve two murders.49 Two young girls, Lynda Mann and 
Dawn Ashworth, were both raped and violently murdered in 1983 and 1986 
respectively. Semen was obtained from both crime scenes. The police at the 
time took DNA tests from over 4000 men, and still did not find the perpetrator. 
It later transpired that Colin Pitchfork had attempted to evade the mass 
screening, and in fact his DNA matched that of both crime scenes. He was 
consequently convicted and sentenced to life imprisonment. There are a few 
important lessons that can be inferred from the first forensic application of 
DNA, namely: 
(i) the linking of two or more crimes through the advancement and 
comparison of DNA profiles from biological evidence in each separate 
case; 
(ii)  the use of a DNA database to aid in the search for the offender of more 
than one crime; 
(iii) the release of an innocent suspect who had initially confessed to the 
crime; and 
                                            
49  Calandro, Reeder and Cormier “Evolution of DNA Evidence for Crime Solving – A Judicial 
and Legislative History” (1 June 2005) 
http://www.forensicmag.com/articles/2005/01/evolution-dna-evidence-crime-solving-
judicial-and-legislative-history  (accessed 2015-03-22).  
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(iv)  the understanding that DNA is simply an investigative tool, as it did not 
solve the case alone but rather relied on the confession of an accessory 
and additional detective work to convict and sentence Colin Pitchfork.50 
 
 
Two years later, the case of Andrews v State51 lead to the first conviction 
based on DNA evidence in the United States of America. The District Court of 
Appeal of Florida held that the DNA evidence, which linked Tommy Lee 
Andrews to a rape victim, was admissible.52 In this case, even though the 
complainant was unable to identify the perpetrator, a DNA sample obtained 
from the semen found in the victim helped to bring the perpetrator to justice.53 
 
2 3 The admissibility of Forensic DNA Evidence 
 
The first standard of dealing with the issue of the admissibility of scientific 
evidence was set out in 1923 in the case of Frye v United States,54 which 
states that a scientific concept or piece of evidence that was recognised by 
only a minority of experts would not be admissible at all. 55  The most 
significant implication of Frye’s “general acceptance” test was the fact that it 
gave judges the ability to determine whether the suggested expert’s opinion 
fulfilled the relevant legal criterion for admissibility. 56  The Frye “general 
acceptance” test provided the structure around which all states developed 
their admissibility standards.57  
 
However, even though the decision in Frye was a major step forward, it still 
was severely criticised. Some of the arguments against the “general 
                                            
50  Butler Fundamentals of Forensic DNA Typing 5.  
51  533 So. 2ed 841 (Fla. Dist. Ct. App. 1988). 
52  Calandro, Reeder and Cormier http://www.forensicmag.com/articles/2005/01/evolution-
dna-evidence-crime-solving-judicial-and-legislative-history.  
53  Olivier “The Role of DNA in the Investigation of Crime: A Case for its use by South African 
Investigators” 2002 15(2) Acta Criminologica 83 85. 
54  Frye v United States 293 F. 1013 (D.C. Cir 1923).  
55  Frye v United States 293 F. 1013 (D.C. Cir 1923) as stated in Rudin and Inman An 
Introduction to Forensic DNA Analysis 6; Visser “Dilemmas of Science and the Criminal 
Law: A South African Perspective” 2009 30 Obiter 563 580.  
56  Michaelis et al A Litigator’s Guide to DNA: From the Laboratory to the Courtroom 216. 
57  Michaelis et al A Litigator’s Guide to DNA 216.  
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acceptance test” were that it was too vague, or too general, and could lead to 
valuable evidence being excluded when new and different methods were 
used to produce the evidence.58 
 
The Federal Rules of Evidence were adopted in 1975, 59  and presented 
another test for the admissibility of expert evidence.60 These Rules were 
adopted in order to bring uniformity and certainty to the admissibility of 
evidence.61 
 
In 1993, in the case of Daubert v Merrel Dow Pharmaceuticals Inc62 the 
Supreme Court of the United States of America sought to resolve the 
requirements and set forth a new standard for testing the admissibility of 
expert scientific evidence. The court held that the test used in Frye was 
significantly subordinate to the Federal Rules and should not be followed. The 
Court further held that the test for admissibility of expert evidence should be 
whether or not the testimony comprises “scientific evidence” that had been 
confirmed, and not only evidence of generally recognised principles.63  
 
The Federal Rules of Evidence and the Daubert ruling extended the judge’s 
role of being an evidentiary watchperson and it was then mandatory for 
judges to analyse scientific expert evidence in a more sophisticated light.64 
                                            
58  Michaelis et al A Litigator’s Guide to DNA 218.  
59  The relevant rule relating to expert evidence was Rule 702 which stated: “If scientific, 
technical, or other specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, 
skill, experience, training, or education, may testify thereto in the form of an opinion or 
otherwise”. This rule was amended in 2000 and 2011 and now reads: “A witness who is 
qualified as an expert by knowledge, skill, experience, training, or education may testify in 
the form of an opinion or otherwise if: 
(a) the expert’s scientific, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue; 
(b) the testimony is based on sufficient facts or data;  
(c) the testimony is the product of reliable principles and methods; and 
(d) the expert has reliably applied the principles and methods to the facts of the 
case”.  
60  Federal Evidence Review “Federal Rules of Evidence 2015” (2015) 
http://federalevidence.com/downloads/rules.of.evidence.pdf (accessed 2015-03-25).  
61  Michaelis et al A Litigator’s Guide to DNA 218. 
62  113 S. Ct. 2786 2793-94 (1993).  
63  Daubert v Merrel Dow Pharmaceuticals Inc 509 US 579 (1993) as stated in Rudin and 
Inman An Introduction to Forensic DNA Analysis 7; Visser 2009 Obiter 581.  
64  Michaelis et al A Litigator’s Guide to DNA 220. 
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The first serious challenge to the admissibility of DNA evidence occurred in 
the case of People v Castro.65 In this case, Vilma Ponce and her daughter 
were found stabbed to death in an apartment. During the pre-trial hearing, 
DNA evidence from José Castro, the alleged perpetrator, was in issue. The 
prosecution presented evidence to show that the dried blood found in the 
grooves of Castro’s watch, was in fact that of one of the victims. The Court, 
however, found that the laboratory did not use generally accepted and reliable 
methods to substantiate its finding.66 The DNA evidence was held to be 
inadmissible and this fact prohibited the prosecution from arguing that the 
dried blood linked Castro to the crime scene. The Court, however, allowed the 
DNA tests to show exclusion, but not inclusion (because showing exclusion 
was already generally accepted in the scientific community).67 However, even 
if DNA tests are excluded, it does not necessarily mean that the accused is 
innocent.68 
 
The standards of admissibility have greatly developed over the years. It is 
submitted that the admissibility of scientific evidence is very important in a 
criminal trial, as it would have an impact on the outcome of the trial. Scientific 
evidence needs to be confirmed before the court will decide on its 
admissibility. 
 
2 4 The Development of Forensic DNA Analysis in the United  
Kingdom and the United States of America 
 
The first DNA database was established in 1995 in the United Kingdom.69 
DNA samples were regularly collected from anyone arrested for any offence, 
                                            
65  545 N.Y.S.2d 985 (Sup. Ct. 1989).  
66  Calandro, Reeder and Cormier http://www.forensicmag.com/articles/2005/01/evolution-
dna-evidence-crime-solving-judicial-and-legislative-history; Olivier 2002 15(2) 85; Patton 
“DNA Fingerprinting: The Castro Case” 1990 3 Harvard Journal of Law and Technology 
223 228. 
67  Dougherty “Beyond People v. Castro: A New Standard of Admissibility for DNA 
Fingerprinting” 1991 7 Journal of Contemporary Health Law and Policy 269 284.  
68  DNA Project “Glossary” (undated) http://dnaproject.co.za/dna-project/dna-glossary 
(accessed 2015-08-27).  
69  Krimsky and Simoncelli Genetic Justice: DNA Data Banks, Criminal Investigations, and 
Civil Liabilities (2011) 169; Butler Fundamentals of Forensic DNA Typing 263; Johnson, 
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which resulted in the UK having the largest DNA database in the world. The 
Protection of Freedoms Act70 came into operation on the 31st October 2013. 
Section 63D of the Protection of Freedoms Act71 provides for the destruction 
of fingerprints and DNA profiles if such collection of the fingerprint or DNA 
profile was unlawful, or if it was taken in connection with an unlawful arrest, or 
as a result of a mistaken identity. As a result of this Act, 1.7 million DNA 
profiles taken from innocent people were removed from the database, as well 
as the 7.75 million DNA samples that were originally being retained, have all 
been destroyed.72  
 
The loci are the specific physical locations of a gene that are tested on a 
chromosome, as explained in Chapter 1. In the 2014-2015 year, preparatory 
work for more sensitive DNA kits will be under way. The DNA-17 system 
(which will examine 16 loci as well as gender), will replace the current 
SGMPlus system (which examines 10 loci and gender) in the United 
Kingdom. This will allow DNA profiles to be acquired from even tinier traces of 
DNA as well as from badly degraded traces. The upgrading of the loci system 
will also make for an even more effective DNA database system.73  
 
In October 1998, the Federal Bureau of Investigation (the FBI) introduced the 
U.S. National DNA Index System (NDIS) database.  This database forms part 
of the Combined DNA Index System (or “CODIS”), which links profiles from all 
50 states in the United States.74 The U.S. National DNA database comprises 
of three levels, namely: the local level, the state level and the national level.75 
                                                                                                                             
Williams and Martin “Genetics and Forensics: Making the National DNA Database” (2003) 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1351151/  
(accessed 2015-03-25). 
70  Protection of Freedoms Act 2012.  
71  2012. 
72   National DNA Database Strategy Board “Annual Report 2013-14” (16 December 2014) 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/387581/Nati
onalDNAdatabase201314.pdf (accessed 2015-05-25); Forensic Genetics Policy Initiative 
“The UK Police National DNA Database” (undated) 
http://dnapolicyinitiative.org/resources/56-2/ (accessed 2015-05-25).  
73   National DNA Database Strategy Board 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/387581/Nati
onalDNAdatabase201314.pdf 3.  
74  Butler Fundamentals of Forensic DNA Typing 259.  
75  Butler Fundamentals of Forensic DNA Typing 266.  
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Since the establishment of CODIS in 1994, the federal law has notably 
increased in scope as a result of legislation. Firstly, the DNA Analysis Backlog 
Elimination Act76 required that DNA be collected from any person who is 
imprisoned, on parole, on probation or supervised release after being found 
guilty of any “qualifying Federal offense”.77 Secondly, the Justice for All Act78 
was signed into law in October 2004. This Act extended the “qualifying 
Federal offenses” to include all individuals sentenced to any felony offence. A 
felony offence is an offence that is serious enough to warrant at least one 
year in prison.79 Finally, in 2006 the Violence Against Women Act and the 
Department of Justice Reauthorization Act 80  was signed into law. 
Accompanying these Acts was the DNA Fingerprint Act of 2005. The DNA 
Fingerprint Act81 approved the United States attorney general to coordinate 
federal agencies to collect DNA samples from any person arrested for any 
offense. The requirement that banned the storing of forensic DNA profiles of 
arrestees, who had not been charged, was done away with. This change 
made way for the states to submit names to CODIS of arrestees or those 
people already sentenced, even if they were subsequently not charged. 82 
 
2 5 The Development of Forensic DNA analysis in South Africa 
 
In 1991, South Africa started using forensic DNA analysis in crime 
investigations. Over the past couple of years, forensic DNA analysis has 
mainly been used as a tool by the prosecution only in certain cases.83 As 
                                            
76  DNA Analysis Backlog Elimination Act of 2000 (H.R. 4640, 42 U.S.C. 14135 et seq).  
77  A qualifying Federal offence included charges of: “murder or voluntary manslaughter; 
sexual abuse or sexual exploitation or other abuse of children; an offence related to 
peonage and slavery; kidnapping; and an offense involving robbery or burglary”.  
78  The Justice for All Act of 2004 (H.R. 5107, Public Law 108-405).  
79  Find Law “What Distinguishes a Misdemeanor From a Felony” (2015) 
http://criminal.findlaw.com/criminal-law-basics/what-distinguishes-a-misdemeanor-from-a-
felony.html (accessed 2015-08-27).  
80  The Violence Against Women Act and the Department of Justice Reauthorization Act of 
2006 (H.R. 3402, Public Law 109-162).   
81  The DNA Fingerprint Act of 2005 (Public Law 109-162).  
82  Krimsky and Simoncelli Genetic Justice: DNA Data Banks, Criminal Investigations, and 
Civil Liberties 32-35.  
83   Anonymous “Report of the Portfolio Committee on Police: Study Tour to Canada and the 
United Kingdom”(7 Nov 2011) http://dnaproject.co.za/new_dna/wp-
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each person’s DNA is unique, and due to the fact that serious criminals are 
often repeat offenders, the use of DNA evidence and the establishment of a 
national DNA Database have proved very helpful in crime-fighting all around 
the world.84 This prompted the South African Legislature to create a legal 
framework for the collection, analysis and retention of DNA profiles on a DNA 
Database.85 The Criminal Law (Forensic Procedures) Amendment Bill was 
first introduced to Parliament in 2009, and after many changes, the Bill was 
promulgated on the 27th of January 2014 and became operational on the 31st 
of January 2015.86 
 
Section 36D(1)87 of the Criminal Procedure Act88 provides that an authorised 
person must take a buccal sample or cause the taking of any other bodily 
sample by a registered doctor or nurse of any person –  
“(i) after arrest but before appearance in court to be formally charged for 
any offence referred to in Schedule 8:89 
                                                                                                                             
content/uploads/2011/11/2011-Report-Canada-final-distributed-14-September-2011.pdf 
(accessed 2015-03-22).  
84  Butler Fundamentals of Forensic DNA Typing 276.  
85  Anonymous http://dnaproject.co.za/new_dna/wp-content/uploads/2011/11/2011-Report-
Canada-final-distributed-14-September-2011.pdf.  
86  DNA Project “SAPS Press Conference on DNA Legislation – Media Invitation” (3 Feb 
2015) http://dnaproject.co.za/blog/category/dna-act (accessed 2015-02-27).  
87  This section is not in operation yet. The date of commencement is still to be proclaimed.  
88  51 of 1977.  
89  Schedule 8 of the Criminal Procedure Act 51 of 1977 lists a number of offences: “Treason; 
Sedition; Public violence; Murder; Any offence referred to in Part I or Part II of Schedule 1 
to the Implementation of the 20 Rome Statute of the International Criminal Court Act, 2002 
(Act No. 27 of 2002); Culpable homicide; Rape or compelled rape as contemplated in 
sections 3 and 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment 
Act, 2007, respectively; Sexual assault, compelled sexual assault or compelled self-sexual 
assault as contemplated in section 5, 6 or 7 of the Criminal Law (Sexual Offences and 
Related Matters) Amendment Act, 2007 (Act No. 32 of 2007), respectively; Any sexual 
offence against a child or a person who is mentally disabled as contemplated in Part 2 of 
Chapter 3 or the whole of Chapter 4 of the Criminal Law (Sexual Offences and Related 
Matters) Amendment Act, 2007 (Act No. 32 of 2007), respectively; Robbery; Kidnapping; 
Childstealing; Assault, when a dangerous wound is inflicted; Arson; Breaking or entering 
any premises, whether under the common law or a statutory provision, with intent to 
commit an offence; Theft, whether under the common law or a statutory provision; 
Escaping from lawful custody, where the person concerned is in such custody in respect of 
any offence referred to in Schedule 1, or is in such custody in respect of the offence of 
escaping from lawful custody; Any— (a)  offence under the Firearms Control Act, 2000 
(Act No. 60 of 2000), which is punishable with imprisonment for a period of five years or 
longer in terms of the said Act; (b)  offence under the Explosives Act, 2003 (Act No. 15 of 
2003), which is punishable with imprisonment for a period of five years or longer in terms 
of the said Act; (c)  Convention offence or specified offence as defined in section 1 of the 
Protection of Constitutional Democracy against Terrorist and Related 50 Activities Act, 
2004 (Act No. 33 of 2004); (d)  offence of trafficking in persons as defined in section 1 of 
the Prevention and Combating of Trafficking in Persons Act, 2013 (Act No. 7 of 2013); or 
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(ii) released on bail in respect of any offence referred to in Schedule 8, if 
a buccal sample or a bodily sample of that person was not taken upon his 
or her arrest; 
(iii) upon whom a summons has been served in respect of any offence 
referred to in Schedule 8; 
(iv) whose name appears on the National Register for Sex Offenders; or 
(v) charged or convicted by a court in respect of any offence, which the 
Minister has by notice in the Gazette, and after notification of Parliament, 
declared to be an offence for the purposes of this subsection.” 
 
Section 36D(2) further provides that an authorised person has a discretion 
and may collect a DNA sample from any person arrested for any offence.90 
 
There are certain prescribed time limits within which samples must be 
analysed and profiles loaded on the NFDD, for example, crime scene and 
bodily samples should be analysed and a profile added to the NFDD within 30 
days of the laboratory receiving such samples.91 The DNA Act also sets out 
when a person’s DNA profile should be retained, and the different time frames 
for retention of profiles, for example, the DNA profiles stored in the Convicted 
Offender index can be stored indefinitely,92 while DNA profiles stored in the 
Arrestee Index, if the person is not formally convicted, must be removed 
within three years in the case of an adult and within 12 months in the case of 
a child.93 
                                                                                                                             
(e)  offence of torture as defined in the Prevention and Combating of Torture of Persons 
Act, 2013 (Act No. 13 of 2013); or Any conspiracy, incitement or attempt to commit any 
offence referred to in this Schedule”.   
90  Section 36D (2) provides as follows: “Subject to section 36A (5), an authorised person 
may –  
(a) take a buccal sample; or 
(b) cause the taking of any other bodily sample by a registered medical practitioner or 
registered nurse,  
of any person –  
(i) after arrest but before appearance in court to be formally charged in respect of 
any offence;  
(ii) released on bail in respect of any offence, if a buccal sample or bodily sample was 
not taken upon his or her arrest;  
(iii) upon whom a summons has been served in respect of any offence;  
(iv) whose name appears on the National Register for Sex Offenders; or  
(v) charged or convicted by a court in respect of any offence, which the Minister has 
by notice in the Gazette, and after notification of Parliament, declared to be an 
offence for the purposes of this subsection.” 
91  S 15Q (1) of 68 of 1995.  
92  S 15J of the South African Police Service Act 68 of 1995, however, there are certain 
instances when the DNA profile will need to be removed, for example, when a person’s 
conviction has been set aside on appeal or review.  
93  15I of 68 of 1995. 
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The development of forensic DNA analysis and the provisions of the DNA Act 
will be discussed in more detail in chapter five. Specifically whether the 
collection of DNA samples from arrestees can be considered to fall within the 
protection of the Constitution.  
 
2 6 Conclusion  
 
Forensic DNA analysis has developed significantly since its inception. Both 
the United Kingdom and the United States of America have dealt with a 
number of cases relating to the collection and retention of DNA profiles and 
samples and how the courts deal with these issues. Chapter four will delve 
into greater detail regarding how the courts in certain states of the United 
States of America deal with cases and issues relating to the collection and 
retention of DNA samples and profiles, with specific focus on such collection 
from arrestees.  
 
In South Africa, the establishment of a national DNA database is still very 
recent, and it is still to be seen how our courts will deal with any issues that 
may arise.  
 
The next Chapter will consider the probative value of DNA evidence, both in 
pre-trial and trial proceedings. The focus will be on the evidential value of 
DNA, but the factors affecting its probative value will also be briefly 
considered.  
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CHAPTER 3: THE EVIDENTIARY VALUE OF DNA EVIDENCE 
 
3 1 Introduction 
 
The probative value of DNA evidence makes it essential that its requirements 
for admissibility be treated differently from other types of evidence.94 This 
chapter will focus on the evidentiary value of DNA evidence in both pre-trial 
and trial proceedings. Furthermore, this chapter will discuss the role of expert 
witnesses dealing with DNA evidence.  
 
The ever-increasing body of knowledge of science and technology has 
brought to the fore undeniable legal issues that are not only applicable to 
South Africa, but have to be dealt with by most legal systems across the 
globe. Due to the problems associated with scientific expert evidence, lawyers 
and judges need to know not only the law, but in addition they also need to 
understand the basic scientific principles upon which expert witnesses base 
their opinion.95 
 
The evidential value of DNA samples gathered and analysed is reliant on the 
correct observation, documentation, gathering, protection and packaging of 
the evidence in question from a crime scene. Thus, before an expert witness 
presents the DNA evidence, the proper chain of custody must be 
established.96 Meintjes-Van der Walt submits that the only way that DNA can 
be challenged in court is through the complete and detailed disclosure of 
laboratory results.97  
 
 
                                            
94  Naudé “Newly Discovered DNA-evidence: what South Africa can learn from the American 
experience” 2003 2 Comparative and International Law Journal of Southern Africa (CILSA) 
217 217.  
95  Meintjes-Van der Walt “Tracing Trends: The Impact of Science and Technology on the 
Law of Criminal Evidence and Procedure” 2011 128 The South African Law Journal 147 
147-148.  
96  Kirby DNA Fingerprinting 203.  
97  Meintjes-Van der Walt DNA in the Courtroom 36.  
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3 2 Locard’s Principle of Exchange 
 
Locard’s exchange principle provides that when any two objects touch, there 
is always a cross-transfer of material from each object to the other. A few 
things can be inferred from this principle when dealing with a crime scene. 
Firstly, the perpetrator would have removed some of the traces of the victim 
and the crime scene. Secondly, the victim will possess traces of the 
perpetrator and may pass on traces of him or herself to the perpetrator. 
Finally, the perpetrator is bound to leave some traces of him- or herself at the 
scene of the crime.98 
 
When examining a crime scene, Locard’s exchange principle will have to be 
kept in mind. This will help the investigating officer determine what happened, 
the cause of the death or injury, the time frame of the offence, how this 
offence occurred, where it occurred as well as the identity of the deceased or 
victim.99 
 
3 3 DNA Evidence 
 
DNA can be extracted from many different areas on a person’s body, 
including: blood, semen, saliva, bodily secretions, sweat, faeces, urine, hair, 
tissue, bones and vomitus, to name but a few. Biological evidence coming 
from humans that contains DNA can be very valuable, especially in its ability 
to help solve crimes in the criminal justice system. 100 
 
DNA evidence is normally considered with circumstantial or direct evidence, 
or both. However, DNA evidence is by its very nature, circumstantial, and as 
such, should be treated as circumstantial evidence.101  However, deciding 
                                            
98  Dada and McQuoid-Mason Introduction to Medico-Legal Practice (2001) 317.  
99  Dada and McQuoid-Mason Introduction to Medico-Legal Practice 317. 
100  National Research Council of the National Academics “Strengthening Forensic Science in 
the United States: A Path Forward” (February 2009) http://www.nap.edu (accessed 2015-
07-01) 112.  
101  Meintjes-Van der Walt DNA in the Courtroom 101; Schwikkard and Van der Merwe 
Principles of Evidence 3ed (2012) 537-538.  
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whether DNA evidence will be treated as direct or circumstantial evidence will 
depend on the facts of each case.  
 
The case of R v Blom102 set out the basic guidelines to apply when dealing 
with circumstantial evidence, which are as follows: Firstly, the desired 
inference must be in line with all the proven facts. However, if this is not the 
case, the inference cannot be ascertained. Secondly, the proved facts should 
by and of themselves prohibit any other inference, besides the one being 
drawn, from being ascertained. If they do not prohibit any other inference, 
then there should be doubt as to whether such inference can actually be 
drawn. 103 
 
It has to be borne in mind that every person’s DNA is unique (except for 
identical twins), but it is also impossible to compare an entire DNA molecule 
to determine from whom it originated. In reality, only a very small number of 
positions, or loci, are tested in order to examine chemical variations, which 
exist from one person to the next at each locus. In simpler terms, if two 
different DNA samples correspond at all the correlated loci, then it can be said 
that the two DNA samples match.104 DNA profiling is a scientifically solid 
method of testing, and as such has been used in a number of criminal 
prosecutions, including sexual offences and murder cases.105 
 
There have been a few reported cases in South Africa dealing with DNA 
evidence. In S v Maqhina106 the court had to decide on issues relating to DNA 
analysis and the presentation of such evidence. The Court held that it is 
imperative where the guilt of the accused is dependent only on scientific 
evidence, that the scientific procedures can be verified by an independent 
expert, if need be.107 
                                            
102  1939 AD 188 at 202-203.  
103  These principles were very valuably restated in S v Nkubungu 2013 (2) SACR 388 (ECM) 
para 19 when dealing with the evaluation of circumstantial evidence.  
104  Muller “Handling Uncertainty in a Court of Law” 2012 2 Stellenbosch Law Review 370 373.  
105  Lubaale “Bokolo v S 2014 (1) SACR 66 (SCA): The Practicality of Challenging DNA 
Evidence in Court” 2015 52 SA Crime Quarterly 39 39.  
106  2001 (1) SACR 241 (T). 
107  2001 (1) SACR 241 (T) at 242.  
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In Mugwedi v The State108 the court commented about the lack of DNA testing 
and referred to the cases of S v Carolus109 and S v Nedzamba.110 In S v 
Nedzamba111 it was clear that a proper medical examination had not been 
done. There was no sign that a testing kit had been used or was readily 
available. In addition, the state provided no explanation for the failure to 
properly investigate. Similarly in S v Carolus,112 no crime kits were provided 
either. The court held that it is of paramount importance for the proper 
functioning of the criminal justice system that DNA tests be conducted where 
applicable.  
 
Other cases where DNA evidence has been considered include S v 
Nyembe,113 in which the state relied very heavily on DNA evidence and the 
court held that when considering the totality of the circumstances, the DNA 
evidence of the accused strongly supported the similar factual evidence of the 
case. In S v Orrie114 the court held that taking blood samples involuntarily for 
the purpose of establishing a DNA profile infringes a person’s right to privacy, 
dignity and bodily integrity. S v SB115 (also known as the Bokolo case) attracts 
attention as the court seems to have placed proper emphasis on the 
relevance of DNA evidence and put it into a suitable forensic perspective.116 
 
According to the Supreme Court of Appeal in S v SB,117 evidence of DNA 
profiling may prove very helpful in a particular case. However, as already 
indicated, such evidence is circumstantial in nature, and the weight attached 
thereto depends on various factors – namely:  
 
                                            
108 (694/13) [2014] ZASCA. 
109 2008 (2) SACR 207 (SCA).  
110  2013 (2) SACR 333 (SCA). 
111  2013 (2) SACR 333 (SCA) para 35.  
112  2008 (2) SACR 207 (SCA) para 32.  
113  2014 (1) SACR 105 (GSJ) 105.  
114  2004 (1) SACR 162 (C) 162.  
115  S v SB 2014 (1) SACR 66 (SCA). 
116  Lubaale 2015 SA Crime Quarterly 39. 
117  S v SB 17-18.  
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(i) That the chain of evidence is strictly followed, i.e., that the DNA 
samples were properly collected, stored and safeguarded until they 
were analysed in the laboratory;  
(ii) The computer and other machines used to create the profile must be in 
proper working order;  
(iii) The acceptability of the interpretation and explanation of the profile; 
(iv) The likelihood of a match or other involvement in the specific 
circumstances; as well as  
(v) All the other evidence of the particular case.118 
It is submitted that all these factors play a vital role in determining whether the 
DNA evidence should be admissible and the weight that should be attached to 
such evidence.  
 
3 4 Chain of Custody 
 
Proof of chain of custody is mandatory when the significance of the evidence 
is dependent on the examination of the evidence after it has been collected, 
such as in the case of DNA evidence.119 
 
Following a proper chain of custody necessitates two steps. Firstly, a proper 
foundation needs to be laid in order for the evidence to be connected to the 
perpetrator or to a place or object that is applicable to the case. Secondly, the 
object in question must be what its proponent asserts it to be for a proper 
chain of custody to be established.120  
 
Usually a proper chain of custody will be established when the DNA samples 
are dealt with correctly. This process usually involves the evidence being 
collected and properly stored, sealed and marked by the person collecting 
such evidence. The evidence will be transported from the crime scene to the 
                                            
118  S v SB 17-18.  
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police station where it will be kept locked up until it needs to go to the 
Forensic Sciences Laboratory for examination, and the examining officer will 
need to sign and date that he has received the evidence into his possession. 
Everyone whose hands the evidence passes through has to date and sign 
such evidence. Once analysed, the police will keep the evidence locked up, 
until it needs to be presented in court. It is of great importance that proper 
procedures are followed at the police station and at the Forensic Science 
Laboratory, so that there is no chance of the evidence being thrown out or 
discredited because of contamination or a broken chain of custody.121  
 
Indisputable evidence, such as DNA evidence, should be inadmissible, or 
hold less weight if a proper chain of custody is not followed.122 For example, in 
S v Phiri123 DNA evidence was found on a pair of panties, which contained 
three different reference numbers. This was not picked up by the court a quo 
and had it been picked up, the defence could have contested the chain of 
custody. The other irregularity in this case was that there was no evidence 
placed before the court about who took the blood samples from the accused. 
Both these very serious irregularities undermined the proceedings.124 
 
In S v Adams125 an appeal was lodged against conviction and sentence on 
multiple counts of rape, and the Court had to deal with the issue regarding an 
alleged disruption in the chain of custody of a DNA profile admitted into 
evidence by a section 212(4)126 affidavit. The defence counsel requested that 
the Court attach no weight to the DNA evidence, as the chain of custody was 
defective. The Court, per Chetty J, held that, while the task of section 212(4) 
of the Criminal Procedure Act 51 of 1977 does not discharge the State from 
its burden to prove the guilt of an accused beyond a reasonable doubt, it does 
afford the court with prima facie proof of the DNA evidence that was produced 
to the court, and therefore suggests that a hypothetical attack on the chain of 
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custody without any real proof or additional credible testimony will be 
insufficient to lessen the evidential value attached to the section 212(4) 
affidavit. In this instance, prima facie proof turns into conclusive proof.127 
 
3 5 Expert Evidence 
 
Expert evidence takes on many forms.128 South Africa is in the fortunate 
situation that our presiding officers are all legally qualified judges and 
magistrates. This fact makes the ability of understanding and interpreting 
expert evidence more controllable.129 
 
According to section 210 of the Criminal Procedure Act130 irrelevant evidence 
is inadmissible. Therefore, an expert’s evidence is admissible if it is relevant. 
South Africa’s legal position on expert evidence is that experts can be 
introduced both if the court lacks the special skill, knowledge and expertise of 
the expert witness, and where the court could come to the same conclusion, 
but the expert might still be beneficial in assisting the court.131 
 
When regard is had to the expert witness who deals with DNA evidence, the 
court must request the expert to not only state his or her credentials, skill and 
expertise, but must also ascertain the foundation of their interpretation and 
explanation of DNA results to the court.132 
 
The fundamental duty of an expert is not to benefit one party to the case, but 
to provide assistance to the court in coming to the correct finding on matters 
of a technical or scientific nature.133 According to this approach, an expert 
                                            
127  S v Adams CA 73/2011 (EC) para 6 as discussed in Visser First Generation Forensic 
Evidence and its Influence on Legal Decision-Making 212. 
128  Meintjes-Van der Walt “The Paradoxes and Dilemmas of Expertise in the Criminal Justice 
Process” 2000 13 Acta Criminologica 58 58.  
129  Meintjes-Van der Walt “Expert Odyssey: Thoughts on the Presentation and Evaluation of 
Scientific Evidence” 2003 120 The South African Law Journal 352 354.  
130  51 of 1977.  
131  LAWSA Volume 18 3ed Evidence par 135.  
132  Lubaale 2015 SA Crime Quarterly 43. 
133  S v Huma 1995 (1) SACR 409 (W) as discussed in Meintjes-Van der Walt 2003 The South 
African Law Journal 354. 
 29 
witness has a duty to be loyal to the court and not to the party who called the 
witness.134 
 
In Schneider NO v Aspeling135 the court considered the duties of an expert 
witness, and referred to the English case of National Justice Compania 
Navierasa v Prudential Assurance Co Limited136 in doing so. The duties of an 
expert were laid out as follows:  
 
(i) Expert evidence must be and appear to be the complete product of the 
expert witness and must not be biased in favour of either side to the 
dispute;  
(ii) It is the duty of an expert witness to provide his or her unbiased 
expertise, as he or she is, in fact, assisting the court and not the party 
who called him or her; 
(iii) An expert should express the principles or grounds on which his or her 
opinion is founded. He or she must not overlook evidence which could 
have an effect on his or her expert opinion;  
(iv) An expert must state whether a certain issue or subject falls outside the 
field of his or her expertise;  
(v) If the opinion of the expert is not completely investigated because he or 
she feels that there is not enough information available, then it must be 
stated that the expert’s opinion is no more than a preliminary one. 
 
It is essential that experts highlight different interpretations and explanations 
to the court, so that once the court has weighed all likely interpretations and 
explanations, it can reach a fair decision which places the correct probative 
value of the DNA evidence in question.137 
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Lubaale138 submits that it is very important for the defence to call expert 
witnesses in order to properly assess the reliability, importance and weight to 
be attached to the DNA evidence. More importantly, it safeguards against an 
overstated evidential value of such DNA evidence. Both defence experts and 
judicial officers will have to play a much greater role in order to successfully 
advance DNA evidence. Judicial officers must be able to determine whether 
or not the said expert’s opinion is in fact reliable, and also it is important for 
them to understand the basic science behind DNA profiling in order to agree 
with or refute conflicting expert opinions. Understandably, judicial officers will 
have to make these inquiries regarding DNA evidence on a case-by-case 
basis.139 
 
Even if a court agrees that the DNA tests that were done and the subsequent 
DNA profile obtained are reliable, the DNA test results still have to be 
interpreted. For example, an expert witness will need to be called in to give 
his expert opinion whether a suspect’s DNA profile matches the profile taken 
from the crime scene. It is submitted that it is very important at this stage to 
get more than one expert’s opinion, because it is at this stage that human 
error or prejudice could unfavourably change the outcome.140 
 
There is a danger of expert evidence having a negative effect on the probative 
value in cases where laboratory processing is involved, as well as the 
potential errors that can be made during the pre-trial stages.141  
 
Expert evidence, in general, presents strange complications in determining its 
probative value. Usually, such determination is reliant on the examination of 
the expert opinions and the analysis and reasoning behind such opinions.142 
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In the case of Buthelezi v Ndaba143 the Supreme Court of Appeal reiterated 
that it is mandatory for a court to decide between opposing opinions of expert 
witnesses and its ultimate determination is dependent on an evaluation of the 
weight and persuasiveness of the underlying reasoning, which resulted in the 
expert witnesses’ opposing views.144 This case dealt with an alleged medical 
negligence claim after Ms. Ndaba suffered from urine continence as a result 
of a total abdominal hysterectomy. The expert witness for the respondent held 
that, in his view, the appellant was negligent in performing the operation. 
Conversely, the appellant’s expert witness held that, in his view, there was no 
negligence. The Court upheld the appeal and found that there was no 
negligence on behalf of the appellant.145 
 
In S v Mdlongwa146 the court dealt with the presentation of forensic expert 
evidence. The Court referred to the case of S v Milmo147 where it was held 
that a qualification is not the precondition for the testimony or evidence given 
by a witness to qualify as an expert. The Court held that even in the absence 
of a formal qualification, a person may still be regarded as an expert in certain 
circumstances. It is the duty of the presiding officer to determine whether the 
witness has sufficient qualifications in order to qualify as an expert and to 
provide the court with assistance. An expert witness’ qualifications have to be 
considered against the evidence he or she has to present in order to 
determine whether they are adequate to qualify him or her to give relevant 
evidence. Also, it is not always essential that the witnesses’ expertise or 
knowledge be obtained in the course of his or her profession - it all depends 
on the topic and the facts surrounding the case.148 
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It is important to keep in mind that the fundamental duty of an expert witness 
is to provide assistance to the court, and not to further either party, but to 
assist the court in coming to a certain finding.149 
 
Expert witnesses must state the theory on which their opinion rests, and such 
opinion must demonstrate logic and internal consistency. Such expert should 
also give reasons as to why a certain technique or theory is supported, and 
why this technique or theory is preferred over alternative theories.150 
 
Courts need to keep in mind that some forms of scientific evidence, such as 
DNA evidence, that involve statistical evaluation and reasoning, must be 
presented with such statistical evaluation and reasoning. A DNA match, 
without some random match probability, is of little help to the judicial officer in 
deciding the case.151 It is submitted that one way to potentially alleviate this 
problem and help presiding officers in coming to conclusions on scientific 
aspects would be to make use of assessors with scientific knowledge.  
 
A DNA mixture is a sample that is collected that contains DNA from more than 
one person.152 This becomes a problem because it is difficult to tell which 
DNA comes from which person (as there are now two or more profiles that 
could be consistent with the DNA mixture). 153  Over the last decade, 
noteworthy improvements have been made to the laboratory practices, 
software systems and mathematical models used to analyse mixed DNA 
samples. However, mixed DNA samples are often very difficult to detect and 
this reduces their overall probative value. Nonetheless, improvements in 
amplification and sensitivity of DNA testing have resulted in mixed samples 
being able to be used in cases where a small amount of the suspect’s DNA 
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has mixed with the victim’s DNA.154 It is important to remember that expert 
evidence, and DNA evidence in particular, should not be considered in 
isolation. Courts may feel overburdened by statistical evidence and feel 
unable to attach a certain weight to such evidence. Judicial officers must keep 
in mind that likelihood ratios rank the probative value of the scientific evidence 
in light of the theory being suggested, but this does not necessarily mean that 
the suspect committed the crime or not.155 
 
In the case of Menday v Protea Assurance Co Ltd156 the Court held that, in 
principle, the task of an expert is to aid the Court to draw a conclusion on 
subjects or matters on which the Court itself does not have the necessary 
knowledge or expertise to make a decision or draw a conclusion. It is not the 
mere view or opinion of the expert witness which is conclusive but his 
capability to satisfy the Court that, because of his “special skill, training and 
experience”, the explanations and reasons for the view which he or she 
expresses are satisfactory. 157  The Court goes further to caution of the 
inherent dangers which could present themselves when dealing with expert 
evidence, and therefore for expert evidence and testimony to be admissible, 
caution needs to be exercised.158 
 
The Daubert159 decision epitomizes a definite attempt by American courts to 
outline the criteria in order to permit the presiding officer, as “gate-keeper” to 
the admission of scientific evidence in trials, to adopt a certain independent 
position and filter only those pieces of evidence that are valid, acceptable and 
trustworthy. However, the Daubert doctrine has not solved the problems 
regarding expert evidence completely. According to the NAS report, some 
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scientific methods used have been challenged as being unreliable. This is not 
only a problem in the United States of America, but a worldwide problem.160 
 
Meintjies-Van der Walt submits that the Daubert decision should not 
drastically influence South African courts with regard to expert evidence and 
its admissibility. However, the Daubert decision should be kept in mind where 
the fact-finder assesses the expert evidence and it can serve as justification in 
the final decision.161 
 
3 6 Disclosure of Information in Pre-trial Proceedings 
 
Meintjes-Van der Walt 162  submits that, by taking into consideration both 
adversarial and inquisitorial legal systems, certain common pretrial mistakes 
and inaccuracies have been noted in the presentation of DNA evidence, 
namely: contamination of the sample or trace evidence; samples have 
sometimes been collected unlawfully and without authority; there is a 
possibility of an intentional misrepresentation of test results; potential make-
up and falsifying of results; misrepresentation of results; truthful but erroneous 
analysis of results; biased analysis of test results; inclination to not disclose 
results which are beneficial to the other party; incompetent examiners who 
have not received proper training; insufficiently authenticated procedures and 
protocols; inadequate grounding and formulation of laboratory reports; as well 
as inadequate documentation of results.163 
 
Meintjes-Van der Walt 164  suggests that reciprocal disclosure of expert 
evidence should be made in the pre-trial stages, because failure to make 
reciprocal disclosure could count against beneficial evidence that the court 
                                            
160 Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 70. 
161 Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
144. 
162  Meintjes-Van der Walt 2003 The South African Law Journal 360. 
163  Ibid.  
164  Meintjes-Van der Walt 2003 The South African Law Journal 361. 
 35 
may hear. Such disclosure can help explain issues and be beneficial in 
suitable trial preparation.165 
 
Section 35 (3) of the Constitution166 guarantees everyone accused of a crime 
the right to a fair trial. This includes the right to information, the right to know 
and appreciate the case that has to be answered, the right to prepare, the 
right to be present in court, the right to argue as well as the right to the 
presentation of one’s case. When dealing with DNA evidence, it is necessary 
for pre-trial prosecution discovery to be as complete as possible. The 
promotion of fairness and justice during the trial depends mainly upon the 
quality of the information that is available to both prosecution and defence.167 
 
When looking at DNA evidence, it is essential that there is pre-trial disclosure 
in order for the DNA evidence to be dealt with adequately.168 It is important 
that both litigating parties are equally prepared and that more than one expert 
can view and interpret the DNA profile. Where statistical proof is used to 
determine the likelihood of a particular profile matching the crime scene, the 
defence should also be entitled to this information, so that the defence expert 
can also work out the statistical frequency.169 
 
In Shabalala v Attorney General of Transvaal170 the Constitutional Court held 
that a blanket docket privilege is unreasonable, unjustifiable and unnecessary. 
Ultimately, the court will have to exercise its discretion in weighing up an 
accused’s right to a fair trial and the State’s interest in protecting the ends of 
justice. Problems might arise in the application of weighing up these interests. 
The Constitutional Court left this issue to be determined by the Supreme 
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Court of Appeal, and these issues will have to be decided on a case-by-case 
basis.171  
 
The argument against pre-trial discovery by the prosecution used to be that 
such discovery could encourage perjury or the intimidation of witnesses. 
However, such argument is outdated and untrue, as it is not possible to abuse 
scientific evidence, since such evidence can usually be retested.172 
 
Even though there is no such discovery duty on the accused, certain aspects 
that could be discovered in the pre-trial stages might include, but are not 
limited to: all documentation relating to the collecting, packaging and labeling 
the DNA sample; all records showing that the chain of custody has been 
followed; any records from the Forensic Science Laboratory; the analyst’s 
complete case file and reports; any documents that verify the validity of the 
reference sample used in the analysis; and a list of samples that were 
processed immediately before, as well as together with, the sample in 
question in order to avoid contamination.173 
 
Insufficient pre-trial disclose could be seriously detrimental to the defence’s 
preparation for trial, but ultimately, could have an even more serious negative 
impact on the criminal justice system as a whole.174 On the contrary, complete 
pre-trial discovery of DNA evidence provides both litigating parties the means 
to challenge such evidence through cross-examination or through calling 
more expert witnesses.175 
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3 7 Dealing with DNA Evidence during Cross-examination  
 
There are a number of ways in which to challenge scientific evidence by 
cross-examination. Firstly, it is possible to attack the expert’s qualifications. 
Even if an expert has the appropriate qualifications, he could lack practical 
experience, and this could have an impact on the weight attached to such 
evidence. Secondly, a cross-examiner can dispute the theory upon which an 
expert’s opinion is based. An expert witness needs to explain the theory 
behind his or her opinion, as well as alternative theories, and why the expert 
relies on such theory. Thirdly, a cross-examiner can seek to use an opposing 
expert to strengthen and support his or her case. A degree of certainty is 
required to support proof beyond a reasonable doubt. The concept of 
‘construct validity’ has developed in forensic science, which basically goes to 
say that scientific facts require absolute certainty, and such certainty cannot 
be waivered. However, in the forensic sciences, a certain degree of flexibility 
is allowed. A fourth way to discredit an expert’s testimony is by showing that 
the expert is biased in favour of one party to the case. Finally, a cross-
examiner can show that the expert’s procedures are faulty and not much 
weight should be attached to such testimony. When scientific evidence has 
been established as reliable, more weight can be placed on the expert himself 
and possible procedural abnormalities, than on the actual technique. 
Moreover, if the scientific evidence itself is not entirely sound, then the 
scientific nature or relevance to the case could also be challenged. A cross-
examiner could further challenge the evidence when the chain of custody has 
been broken, or where it is suspected that the evidence has been 
contaminated or tampered with.176 
 
3 8 The Probative Value of DNA Evidence 
 
The scientific examination of a crime scene sample is frequently very 
important in ascertaining whether or not a crime has been committed. If only a 
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spot of blood is found at a crime scene, this doesn’t necessarily mean that the 
evidence will have much probative value. The essential part with probative 
value is when the DNA evidence found at the scene has been analysed and 
the crime scene sample matches that of a suspect or victim. When there is a 
match, the probative value placed on the DNA evidence will be higher.177 
 
All that can be inferred from a DNA profile match is that there is a person 
whose DNA profile matches the forensic DNA sample found at a crime scene. 
This does not prove that such person is the perpetrator; other evidence is 
essential in order to prove this.178 
 
When considering the strength or weight to be attached to DNA evidence, two 
factors need to be taken into consideration, namely, the random match 
probability (that is, the likelihood that the DNA in a random sample from the 
population has the identical profile as the DNA in the evidence sample) and 
the likelihood of a false positive sample (this occurs when a laboratory 
mistakenly reports a DNA match between two samples and they are actually 
different). Both of these factors need to be considered in order to make a 
reasonable assessment of DNA evidence.179 
 
According to the National Research Council (the NAS Report)180 there are a 
number of reasons why DNA analysis is scientifically comprehensive. Firstly, 
there are biological reasons for individual-specific results. Secondly, using 13 
or more STR loci to compare forensic DNA samples means that the likelihood 
of two people sharing the same DNA profile is extremely slight. Thirdly, the 
likelihood of false positives have been investigated and quantified. In the 
fourth place, the laboratory procedures that are currently being used are very 
detailed and are subject to constant authentication and proficiency testing. 
Finally, there are well-defined and repeatable standards for the analysis, 
interpretation and reporting of DNA results. DNA evidence has been the focus 
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of much research and scrutiny and many experiments and validation 
procedures were performed before it was ever used to help criminal 
investigations. As a result of the abovementioned reasons, the probative 
value of DNA evidence is very high.  
 
It is submitted that, even though DNA cannot be obtained in every criminal 
investigation, where DNA evidence is found and studied, a high probative 
value should be placed upon such evidence. However, such evidence should 
not be used in isolation to prove the guilt or innocence of an accused, but 
should rather be used in conjunction with other evidence.181 
 
3 9 Conclusion 
 
DNA profiling and the subsequent analysis of DNA evidence can be very 
helpful in a criminal trial. It is important to keep in mind that DNA evidence is 
circumstantial evidence and that it should be treated as such. Therefore, the 
desired inference must be in line with all the proven facts and no other 
inference should be drawn from such proven facts.  
 
Furthermore, expert witnesses are usually called to present and analyse DNA 
evidence. It is essential for such experts to be unbiased and impartial as they 
owe allegiance to the court and are not there to benefit either party. In order to 
ensure the accused a fair trial, full disclosure of information should be allowed 
in the pre-trial stages.  
 
DNA evidence, when dealt with correctly, can hold a high probative value. 
However, DNA evidence must not be looked at in isolation and the mere fact 
of a DNA match is not enough to prove the guilt or innocence of an accused. 
DNA evidence must be used in conjunction with other evidence.  
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The following chapter will focus on an analysis of international jurisprudence 
and the legal position regarding the collection and retention of DNA profiles 
from arrestees.  
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CHAPTER 4: A COMPARATIVE ANALYSIS  
 
4 1 Introduction 
 
Herewith follows a brief discussion of DNA database legislation in the United 
States of America. The states of Maryland, California and New York will be 
briefly considered. Also, focus will specifically be placed on laws affecting 
arrestees. Questions such as why arrestee laws are in place, what impact 
these laws have on individuals and the state, and how samples are taken 
from arrestees, will be addressed.  
 
The legal position in Maryland provides for the taking of DNA samples from 
arrestees after a probable cause determination and also provides for the 
automatic expungement of DNA profiles if an arrestee’s conviction is dropped 
or they are acquitted.182 The legal position in California similarly provides for 
the taking of DNA samples from arrestees. However, in California, there is no 
such automatic expungement provision.183 In New York, DNA samples are not 
allowed to be taken from arrestees.184 Furthermore, the constitutionality of 
these provisions will be considered.  
 
4 2 General Background  
 
The United States of America has a federal court system, which means that 
each state has its own laws and courts, but these laws must not be in conflict 
with the federal law. Federal courts have limited jurisdiction and can only hear 
cases authorised by the United States Constitution or matters authorised by 
federal statutes.185 Even though South Africa and the United States have 
substantially different legal systems, it is submitted that it is still beneficial to 
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compare the two, as the United States has a large and effective DNA 
Database with similar indices to the NFDD in South Africa. Before drafting the 
DNA Act, the Portfolio Committee for Police did a study tour to Canada and 
the United Kingdom,186 therefore it is submitted that the current DNA Act has 
similar provisions to that of Canada and the United Kingdom. The United 
States of America is also a developed country, and as such, a developing 
country, like South Africa, could benefit from the principles and practices 
already established in the United States of America. Also, the DNA database 
in the United States was established years ago, whereas in South Africa, the 
establishment of a DNA database is very recent.  
 
In the United States, the basis for contesting the constitutionality of collecting 
DNA samples from arrestees has been challenged as a violation of the Fourth 
Amendment’s protection against unreasonable searches and seizures.187  
 
The first state in the United States of America to pass legislation allowing for 
the collection of DNA samples from arrestees was Louisiana in 1977. This 
trend became a lot more common after the DNA Fingerprint Act of 2005, 
which also allowed states to upload arrestee DNA profiles on to the National 
DNA Index System (NDIS).188   
 
The Justice for All Act, 2004, allows for the retention and storage of DNA 
profiles in the National DNA Index System (NDIS) from any person who has 
been indicted or charged, whether the case against such person proceeds or 
the charges are dropped. In terms of this Act, DNA profiles may be uploaded 
onto the NDIS, even if the arrested person has not been charged, as well as 
DNA samples that have been voluntarily submitted for elimination 
purposes.189 
                                            
186  DNA Project “UK/Canada Study Report finally adopted” (7 November 2011) 
http://dnaproject.co.za/blog/ukcanada-study-tour-report-finally-adopted (accessed 2016-
11-04).  
187  Samuels, Davies, Pope and Holland “Collecting DNA From Arrestees: Implementation 
Lessons” 270 2012 National Institute of Justice (NIJ) Journal 18 19. 
188 Samuels, Davies, Pope and Holland 2012 National Institute of Justice (NIJ) Journal 19.  
189 Unknown “Fingerprint and DNA Databases: Legislative and Comparative Overview” 
(undated)  
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Another legislative instrument which is applicable in the United States of 
America is the Violence Against Women Act, 2005, which allows for the 
uploading and storage of a person’s DNA profile into the NDIS at the same 
time their fingerprints are collected and uploaded. The burden is on the 
arrestee who will have to fill out certain documentation before their profiles will 
be expunged from the NDIS, namely a certified copy of the final court order 
ascertaining that all charges against such person have been dropped, the 
person has been acquitted or no charges against such person were actually 
filed. This Act, furthermore, allows the Federal Government to collect and 
retain DNA samples from Federal arrestees and even from non-US citizens or 
anyone detained under Federal authority.  
 
The DNA Identification Act, 1994, which permits DNA identification records to 
be held of (a) persons who have already been convicted, although this will 
vary from State to State and will depend on the DNA database laws and 
provisions of each State; (b) crime scene samples; (c) DNA samples salvaged 
from unidentified human remains; as well as (d) DNA samples voluntarily 
provided by relatives or family of missing persons.190 
 
There are at present 28 States in the United States of America that allow for 
the taking of DNA from arrestees, namely: Alabama, Alaska, Arizona, 
Arkansas, California, Colorado, Illinois, Florida, Kansas, Louisiana, Maryland, 
Michigan, Mississippi, Missouri, New Jersey, New Mexico, Nevada, North 
                                                                                                                             
https://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwi
SwJfC0_POAhXIMhoKHePEACkQFggdMAA&url=http%3A%2F%2Fpmg-assets.s3-
website-eu-west-1.amazonaws.com%2Fdocs%2F090120annexure.doc&usg=AFQjCNEpt-
kWpAsrClZ3ggXCZFN04xH9SA&sig2=EzIqwxAHuhVjNJpxMgyrrw&bvm=bv.131783435,d
.d24 (accessed 2016-09-03) 35. 
190 See 42 U.S.C.S §14132(a); Unknown “Fingerprint and DNA Databases: Legislative and 
Comparative Overview”  
https://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwi
SwJfC0_POAhXIMhoKHePEACkQFggdMAA&url=http%3A%2F%2Fpmg-assets.s3-
website-eu-west-1.amazonaws.com%2Fdocs%2F090120annexure.doc&usg=AFQjCNEpt-
kWpAsrClZ3ggXCZFN04xH9SA&sig2=EzIqwxAHuhVjNJpxMgyrrw&bvm=bv.131783435,d
.d24 35.  
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Carolina, North Dakota, Ohio, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Vermont, Virginia and Wisconsin.191 
 
In People v Wesley192 the defendant was charged with murder as a result of 
blood stains discovered on his clothing. The defendant attempted to question 
the reliability of the DNA evidence, however, the testimony of the expert 
witnesses persuaded the court that the methods used to test the DNA were 
accurate and reliable.193 
 
Cobey v State194 was one of the first cases dealing with the admissibility of 
DNA evidence. In this case, the Maryland Appeal court confirmed the order of 
the lower court and held that the DNA evidence was admissible as it was 
usually satisfactory in the scientific community at the time.195 
 
In Spencer v Murray196 the Court found Spencer guilty for the rapes of four 
women. This was the first case dealing with DNA evidence in which the 
defendant was executed. The execution took place during April 1994 in 
Virginia, USA. Before Spencer was executed, there were allegations that the 
trial legal representative had failed to challenge the DNA evidence before the 
court. Although he was subsequently executed, it later came to light that there 
were some alarming irregularities in the evidence.197 This case goes to show 
the dangers of untested or unchallenged scientific evidence.  
 
The Supreme Court’s decision is Maryland v King198  will notably have a 
substantial effect on DNA collection laws throughout the United States. The 
Court held that “when officers make an arrest supported by probable cause to 
hold for a serious offence and bring the suspect to the station to be detained 
                                            
191  DNA Saves “28 States Have Passed The Law” (undated) 
http://www.dnasaves.org/states.php (accessed 2015-08-31).  
192 533 NYS 2. 643 (1988). 
193 Cassim and Prinsloo “DNA Profiling: A Case for Judicial Subversion?” 1997 10(2) Acta 
Criminologica 18 20.  
194 80 Md. App. 31, 559 A. 2d 391 (1989).  
195 Cassim and Prinsloo 1997 Acta Criminologica 20. 
196 18 F. 3d. 229 (4th Cir. 1994).  
197 Cassim and Prinsloo 1997 Acta Criminologica 20.  
198  133 S. Ct. 1958 (2013).  
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in custody, taking and analysing a cheek swab of the arrestee’s DNA is, like 
fingerprinting and photographing, a legitimate police booking procedure that is 
reasonable under the Fourth Amendment”.199  
 
4 3 The Combined DNA Index System  
 
Originally, DNA databases were intended to store the DNA profiles of violent 
criminals and reoffending sex offenders.200 Today, all 50 states have DNA 
databases that are connected through the Combined DNA Index System 
(CODIS), which is controlled by the Federal Bureau of Investigation (FBI). 
CODIS interconnects local, state and federal DNA databases all around the 
United States and allows its members to access all of the records on the 
database and identify “hits” from their evidence or suspected offenders to 
profiles associated with crimes committed basically anywhere in America.201 
 
The DNA Identification Act of 1994 authorised the FBI to run CODIS. CODIS 
contains the following indexes: convicted offenders; arrestees; legal; 
detainees; forensic (casework); unidentified human remains; missing persons 
and relatives of missing persons.202 
 
According to the DNA Fingerprint Act of 2005,203 the FBI can retain DNA 
profiles of convicted criminals; individuals who have been charged but not 
convicted; and other individuals whose DNA samples have been collected 
under the applicable legal authorities. However, DNA samples that have been 
submitted voluntarily, purely for the sake of elimination, cannot be included in 
the National DNA Index System.204  
 
                                            
199  569 U.S. (2013).  
200  Krimsky and Simoncelli Genetic Justice 28.  
201  Michaelis et al A Litigator’s Guide to DNA 105.  
202  The Federal Bureau of Investigation “Frequently Asked Questions (FAQs) on the CODIS 
Program and the National DNA Index System” (undated) http://www.fbi.gov/about-
us/lab/biometric-analysis/codis/codis-and-ndis-fact-sheet (accessed 2015-04-03).  
203  42 USC par 14132(a) (2006).  
204  Naude “The Retention of DNA Data and the Private-life Interests of Suspects” 2010 2 
Comparative and International Law Journal of Southern Africa 213 232.  
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There are certain requirements that need to be followed in order for a state to 
participate in the National DNA Index. It is important that the participating 
laboratories comply strictly with the Quality Assurance Standards that are 
released by the FBI. The laboratories that submit the DNA records must be 
member of an accredited nonprofit professional organisation or be run by 
people who are actively involved in the area of forensic science. Such 
laboratories must submit themselves for an external audit every two years. 
The laboratory must be a federal, state or local criminal justice agency and it 
is very important that the DNA samples and the information derived therefrom 
is limited and in line with the federal law.205 
 
If a state has signed and is a party to the Memorandum of Understanding with 
the FBI to actively participate in NDIS, it is compulsory for such state to 
comply completely with the Federal DNA Identification Act.206 Furthermore, 
the state has agreed that if the state’s laws are in conflict with the federal 
laws, the federal laws are higher than the state’s law and therefore supersede 
the state’s DNA database laws.207 
 
CODIS has always tested 13 Core Loci and a DNA profile is generated from 
such loci, namely: CSF1PO, FGA, THO1, TPOX, VWA, D3S1358, D5S818, 
D7S820, D8S1179, D13S317, D16S539, D18S51 and D21S11. However, the 
FBI is introducing a new 20 Core Loci DNA profile. The original 13 core loci 
will still remain the same, however, an additional seven core loci, namely, 
D1S1656, D2S441, D2S1338, D10S1248, D12S391, D19S433 and 
D22S1045 will be added. Such new core loci are intended to be in operation 
by January 2017.208 
                                            
205  The DNA Identification Act 42 U.S.C §14132(b) as stated in The Federal Bureau of 
Investigation “”Frequently Asked Questions (FAQs) on the CODIS Program and the 
National DNA Index System” (undated) https://www.fbi.gov/about-us/lab/biometric-
analysis/codis/codis-and-ndis-fact-sheet (accessed 2015-08-04).  
206  DNA Identification Act of 1994.  
207  The Federal Bureau of Investigation https://www.fbi.gov/about-us/lab/biometric-
analysis/codis/codis-and-ndis-fact-sheet.  
208  The Federal Bureau of Investigation https://www.fbi.gov/about-us/lab/biometric-
analysis/codis/codis-and-ndis-fact-sheet; Hares “Selection and Implementation of 
expanded CODIS core loci in the United States” 2015 17 Forensic Science International: 
Genetics 33 34.  
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4 4 What Constitutes a Search under the Fourth Amendment 
 
The Fourth Amendment of the United States Constitution provides that people 
have the right to be safeguarded in their persons, houses, papers, and 
effects, against arbitrary searches. It is important that this right is not violated. 
No warrants are allowed to be issued, except upon probable cause, supported 
by Oath or affirmation, and specifically defining the place to be searched, and 
the persons or articles to be seized.209 
 
It is generally accepted by case law that the collection and analysis of DNA 
samples comprises a search under the Fourth Amendment.210 The Court in 
Katz v United States211 formulated the doctrine for defining a search. This 
case centered around the placing of a recording device above a telephone 
booth, allowing the FBI to hear a conversation in which Katz was 
communicating gambling information to another person, which was in violation 
of federal law. Due to the fact that Katz occupied the telephone booth alone in 
order to have a private conversation created a reasonable expectation of 
privacy, and as such, the monitoring was a search under the Fourth 
Amendment. Furthermore, because the government could not produce a 
reasonable explanation for the monitoring, it was held to be in contravention 
of the Fourth Amendment.212 
 
In United States v Jones213 the FBI attached a GPS device under a car, which 
allowed agents to track the car’s movements for twenty-eight days. The Court 
unanimously held that this was indeed a search. The Court held that the 
                                            
209  The Fourth Amendment of the United States Constitution, 1789.   
210  Burke “Suspicionless DNA Collection from Arrestees Violates the Fourth Amendment, but 
Easier Expungement of DNA Records Can Help Mitigate the Harm” (9 January 2013) 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2261499 (accessed 2015-04-20); Case 
law includes, for example, Skinner v Railway Labour Executives’ Association 489 U.S 602 
(1989) 616-617), where the Court recognised that urine testing was deemed a search under 
the Fourth Amendment; United States of America v Sczubelek 402 F. 3d 175 (2005) 182, 
where the Court held that insisting on a person “to give a blood sample constitutes a Fourth 
Amendment search”.  
211  389 U.S. 109, 113 (1984).  
212  389 U.S. 109, 113 (1984) at 356-357.  
213  132 S. Ct. 945 (2012).  
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lengthy monitoring was a search because it was a violation of the reasonable 
expectation of privacy under Katz.214 
 
However, courts have been undecided whether DNA collection and analysis 
constitutes one or more searches. In United States v Mitchell,215 the court 
held that the collection of DNA represents two separate searches. The first 
search being the actual taking of the DNA sample, and the second search is 
the procedure used to analyse the DNA sample and the establishment of the 
DNA profile. In contrast, the court in Anderson v Commonwealth216 held that 
the collection of a DNA sample, and the extraction of DNA from such a 
sample, constitute a single search.  
 
When determining whether potential suspects have been involved in a crime, 
courts usually balance the interests of the state in solving the crime against 
the likely intrusion of the person or property.217  
 
The Court in Skinner v Railway Labor Executives’ Association218 held that, 
where the privacy concerns connected with a search is negligible, and where 
a governmental interest will not be achieved without such a search, such 
search may be reasonable without any suspicion.219 
 
It is important to keep in mind that the Court allows reasonable searches and 
such searches were defined in the case of Florida v Jimeno.220 Reasonable 
searches must be conducted with a warrant that has been issued and is 
supported by probable cause, an oath or affirmation, and specifically stating 
the property to be searched or the name of the person to be seized.221 
 
                                            
214  132 S. Ct. 945 (2012) at 964.  
215  652 F. 3d 387 406-07 (3rd Cir, 2011).  
216  650 S.E 2d. 702, 705 (Va. 2007).   
217  Michaelis et al  A Litigator’s Guide to DNA 256. 
218  489 U.S. 602, 624, 109 S. Ct. 1402, 103 L. Ed. 2d 639 (1989). 
219  Michaelis et al A Litigator’s Guide to DNA 256-257.  
220  500 U.S. 248, 250, 111 S. Ct. 1801, 114 L. Ed. 2d 297 (1991). 
221  Michaelis et al A Litigator’s Guide to DNA 256. 
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The Court in Mapp v Ohio222 held that holding “all evidence obtained by 
searches and seizures in violation of the Constitution is…inadmissible in a 
state court”. 
 
In the case of Cupp v Murphy, 223  the Court held that scraping away 
questionable substance under the fingernails of an anxious suspect held in 
custody constituted a search. Thus, making it clear that collecting a DNA 
sample by means of a buccal swab is a search. 
 
In State v Raynor,224 Raynor voluntarily went to the police station in order to 
answer questions regarding a rape case. He refused to give the police a DNA 
sample and said that he didn’t want to be a part of the CODIS database. The 
police collected his DNA by swabbing the armrest of the chair where he was 
sitting after he had left and without his consent. The Court held that this was 
in fact a search, but it was unreasonable under the Fourth Amendment.225 
 
In Mitchell,226 the Court expresses that there is more than one search involved 
when collecting and analysing DNA. However, this is not that obvious. The 
laboratory is collecting information about a small number of loci on the strands 
of the DNA molecule. The Court in Mitchell,227 by calling DNA analysis a 
search for information, is acknowledging that what happens in the laboratory 
has the prospect to infringe the right to privacy because there is an array of 
sensitive and private information that can be mined from a person’s DNA. 
Undeniably, DNA mining could infringe a person’s reasonable expectation of 
privacy. But, unless a person’s data is actually mined by collecting a DNA 
sample, this second search is no more than a potential one under the Fourth 
Amendment.228 
 
                                            
222  367 U.S. 643, 655 (1961).  
223  412 U.S. 291 (1973).  
224  440 Md. 71, 96, 99 A.3d 753, 768 (2014).   
225 440 Md. 71, 96, 99 A.3d 753, 768 (2014) 16.  
226 United States v Mitchell, 652 F. 3d. 387, 407 (3rd Cir. 2011) 
227 United States v Mitchell, 652 F. 3d. 387, 407 (3rd Cir. 2011) 
228  Kaye “On the ‘Considered Analysis’ of Collecting DNA Before Conviction” 2013 60 UCLA 
Law Review Discourse 104 113.  
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4 5 Collection of DNA Samples by Taking Buccal Swabs 
 
There are a number of reported decisions which show that the physical 
intrusion involved in taking a DNA swab sample are very insignificant.229 In 
Schmerber v California230 the Supreme Court permitted removing blood by 
piercing the skin with a needle as long as there is probable cause present. 
The Court went on to hold that, for the average person, drawing blood 
involves “virtually no risk, trauma or pain”. However, the Court in Winston v 
Lee231 prohibited surgery to remove a bullet, because the physical intrusion in 
such an instance is more serious.  
 
Even though there is some entry into the body (mouth) when taking a buccal 
swab, there is no piercing the skin as was seen in the Schmerber case. In 
Schmerber, the Court found that piercing the skin was reasonable in part as 
the end goal was to show the blood-alcohol content of the blood.232 
 
A further factor that is considered in analysing the reasonableness of a bodily 
intrusion under the Fourth Amendment is the uncertainty of the risk involved in 
acquiring the evidence. Grossman maintains that there is no such risk when 
taking DNA samples from the inside of a person’s cheek.233 
 
4 6 Collecting DNA samples from Arrestees  
 
A biometric database furthers the goals of the criminal justice system not only 
by assisting in the verification of a person’s identity, but also by connecting 
                                            
229  Maryland v King, 133 S. Ct. 1958, 1977 (2013); United States v Mitchell, 652 F. 3d. 387, 
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230  384 U.S. 757, 771 (1966).  
231  470 U.S. 753, 766 (1985).  
232  384 U.S. 757, 771 (1966) at 771.  
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suspects or unknown criminals to their crimes through physical trace 
evidence, such as fingerprints and DNA.234 
 
There are many arguments in favour of collecting DNA samples from 
arrestees. These include: helping to catch repeat offenders earlier; helping to 
prevent violent crimes; helping in the exoneration of innocent suspects; 
helping to protect civil liabilities; helping to reduce criminal justice costs and 
helping to reduce bias.235 
 
Another argument in favour of collecting DNA from arrestees is based on the 
premise that even though the DNA profile may eventually be expunged, it will 
still prove beneficial in the time period that it is in the database as it can help 
solve unsolved crimes and could potentially lead to a suspect.236 
 
One of the greatest concerns surrounding DNA databases is the question of 
privacy and the security of the profiles stored in the database. The privacy 
concern is usually approached in two ways. Firstly, the DNA markers are all in 
non-coding areas of the DNA, this making it perfect for human identity testing. 
Secondly, the names of persons whose profiles are stored in the database are 
not allowed to appear with such profile.237 
 
A further argument advanced against the collection of DNA samples from 
arrestees relates to the presumption of innocence.238 The presumption of 
innocence was defined in the case of Coffin v United States239 and states that 
the presumption of innocence is a decision of law in support of a person, who, 
when brought to trial, must be released unless he is found guilty of the crime 
with which he is charged.  
 
                                            
234  Kaye “A Fourth Amendment Theory for Arrestee DNA and Other Biometric Databases” 
2013 15:4 Journal of Constitutional Law 1095 1099.  
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In United States v Knights 240  the Court held that in evaluating the 
reasonableness of any government intrusion that has occurred without 
suspicion, and that falls under the scope of the Fourth Amendment, the extent 
of the intrusion has to be weighed against the government’s interest in 
conducting the search or seizure involved. 
 
David Kaye maintains that it is very simple to agree with the taking of DNA 
from arrestees when we believe that we will not form part of that category. 
Nevertheless, if “we” really consider ourselves to form part of that category 
(namely arrestees), then we are more likely to arrive at a system with the 
necessary safeguards in place. He is of the opinion that “if the benefits of 
such a system are substantial, it could be foolish to forsake them”.241 
 
4 7 Expectation of Privacy 
 
The question arises, what is private about a person’s DNA? There are four 
aspects of “genetic privacy” that need to be considered. Firstly, “there is 
physical privacy or bodily privacy”.242 This aspect arises with the taking of 
DNA samples, which can either be performed by taking an intimate sample 
(by a registered doctor or nurse) or a buccal sample (which is used more 
often nowadays, and is not as intrusive). Secondly, it is necessary to consider 
“informational privacy”. The human genome contains an extensive amount of 
a person’s medical information. Therefore, this information is considered 
sensitive. The third aspect of genetic privacy is “familial or relational privacy”. 
As DNA is inherited, it can tell a lot about family relations, which could have 
dire consequences for a person or their family members. Finally, inferences 
can be drawn from a person’s DNA about whether they were at a specific 
                                            
240  534 U.S. 112, 119 (2001).  
241  Kaye “Maryland v King Per Se Unreasonableness, the Golden Rule, and the Future of 
DNA Databases” (20 November 2013) http://harvardlawreview.org/2013/11/maryland-v-
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place. So, this last aspect of genetic privacy considers “special or locational 
privacy”.243 
 
A vital part in considering the extent of an intrusion is a concern for the 
expectation of privacy that the person being searched has at the moment the 
search or seizure is executed.244 
 
There are groups of people, who by belonging to a certain group, enjoy less 
privacy that those belonging to other groups, for example, probationers and 
parolees.245 In Sampson v California,246 the Court held that parolees have an 
even more diminished expectation of privacy than probationers. As a result of 
these cases, Grossman maintains that arrestees, who are in custody, are 
basically completely under control of the prison, and therefore would most 
likely have an even lesser expectation of privacy than parolees. Furthermore, 
this fact is supported by a number of reported judgments.247  
 
In the Florence248 case, Florence was arrested and detained for failing to 
appear at a warrant hearing. Upon arrival at the detention facility, Florence 
was subjected to a full body search, which included a search of his private 
regions. The search was executed without any suspicion that Florence was 
sneaking belongings into the detention facility. The Court found that the 
search did not violate the Fourth Amendment, in part because arrestees have 
a significantly diminished expectation of privacy.249 Taking a buccal swab is 
far less intrusive than the search that was conducted in Florence.  
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It is submitted that, if only a minor intrusion of an arrestee’s privacy is 
concerned, the important governmental interest complies with the test for 
reasonableness under the Fourth Amendment and should be allowed.250 
 
4 8 Maryland 
4 8 1 Historical development of Maryland’s DNA Database 
 
In 1994, Maryland established its Statewide DNA Database, after a law was 
passed requiring all sex offenders to submit DNA samples. The Maryland 
State Police Forensic Sciences Division oversees the collection of DNA 
samples and operates in accordance with the FBI’s Quality Assurance 
Standards.251  
 
The Maryland Statewide DNA Database only consists of two indices, namely, 
the Forensic Profile Index and the Convicted Offender/Arrestee Profile Index. 
In 2009, Maryland’s DNA Database was enlarged to include arrestees who 
have been charged with Crimes of Violence, 252  1st, 2nd, and 3rd degree 
burglary,253 and any attempts of those crimes.  
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4 8 2 Maryland’s Position Regarding Collection of DNA Samples from 
Arrestees 
 
The legal position in Maryland, as per the Maryland DNA Collection Act, 
provides for the taking of DNA samples from persons arrested for serious 
felonies, which includes being charged with “a crime of violence or an attempt 
to commit a crime of violence” or “burglary or an attempt to commit 
burglary”.254 However, probable cause is a prerequisite before the analysis of 
the DNA sample can be performed. Furthermore, the Maryland DNA 
Collection Act provides for automatic expungement of DNA profiles if an 
arrestee’s conviction is dropped, or the arrestee is acquitted. 
 
Moreover, the Maryland DNA Collection Act does not authorise an individual 
to examine “the statewide DNA data base for the purpose of identification of 
an offender in connection with a crime for which the offender may be a 
biological relative of the individual from whom the DNA sample was 
acquired”.255  In other words, familial searches are prohibited.256 
 
According to the Maryland Code on Public Safety257 the purpose of collecting 
DNA is: 
 
• to examine and profile the genetic markers contained in or derived from 
the DNA sample;  
• to help with the investigation into a crime;  
• in order to help recognise and identify human remains;  
• to help find missing persons; and 
• for research and administrative purposes, which include: 
o development of a DNA database containing DNA profiles (which 
do not contain any personal identifying information);  
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 56 
o support of identification research and protocol improvement of 
forensic DNA analysis procedures and techniques.258 
 
There are different points in criminal proceedings where a sample can be 
collected and analysed. In Maryland, probable cause is required before the 
DNA samples can be analysed.259 Therefore, collecting agencies must collect 
the sample from the arrestee but wait to send it to the laboratory or the 
laboratory must wait to see if there is a probable cause determination before 
analysing the sample.260 
 
In the case of Maryland v King, Alonzo King was arrested in Wicomico 
County, Maryland, in 2009, and brought to trial for assault charges after 
intimidating people with a shotgun. As part of the arrest procedure, a DNA 
sample was taken from King. When analyzing the DNA sample, a match was 
found with an unsolved rape, which occurred in 2003 in Salisbury, Maryland. 
King was subsequently charged with both assault and rape.261 
 
The Court of Appeals of Maryland reviewed the decision of the court a quo 
and held that taking King’s DNA in 2009 was an unlawful seizure and search 
of the person and set the sentence, on the charges of rape, aside.262 
 
The Supreme Court of the United States further reviewed the finding and 
reversed the decision of the Court of Appeals of Maryland. When considering 
the case before it, the Supreme Court first explained the process by which 
DNA is acquired and tested, the reliability of such results and the specifics of 
the Maryland legislation. It then went on to deal with the more pertinent issue 
of whether acquiring a DNA sample satisfies the test for reasonableness 
under the Fourth Amendment. 263  The Supreme Court firstly held that 
collecting a DNA sample by way of a cheek swab did not erode an individual’s 
                                            
258  MD Code Ann., Pub. Safety § 2-505(a)(1)-(5) (LexisNexis 2011).  
259  Samuels, Davies, Pope and Holland 2012 National Institute of Justice (NIJ) Journal 19. 
260  Samuels, Davies, Pope and Holland 2012 National Institute of Justice (NIJ) Journal 19. 
261  133 S. Ct. 1985 (2013) 1962.  
262  133 S. Ct. 1985 (2013) 1962. 
263  Grossman http://ssrn.com/abstract=2510433. 
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prospect of privacy as the expectation of privacy of a person who has been 
arrested was reduced upon arrest. Secondly, the Court concluded that 
collecting an arrestee’s DNA is a “reasonable search that can be considered 
part of a routine booking procedure”.264 
 
The dissenting judgement, written by Justice Scalia, takes a very different 
approach. He states that the Fourth Amendment prohibits searching for 
evidence without some form of suspicious behavior.265  Justice Scalia was 
very critical of the Court’s approach to differentiate the purpose of DNA testing 
from the normal investigation of a crime, by the Court’s description of this 
purpose as “identification”.266 He went on to mock the Court’s claim that the 
DNA samples were imperative for arrestees to be identified quickly. 267 
Furthermore, he strongly criticised the Court’s comparison of the use of DNA 
samples with that of fingerprints, as, in his opinion, they have different uses. 
Fingerprints are taken primarily for identification purposes, while DNA 
samples are taken for investigation purposes.268 
 
Even though the Court did not apply the “special needs doctrine”, Stuart 
suggests that the Court still addressed the issues encompassed by the 
“special needs doctrine” by allowing DNA testing of arrestees without a 
warrant. 269 The special needs doctrine has four requirements. Firstly, the 
main purpose of the search is for government interest that goes outside of 
ordinary law enforcement. Secondly, only a slight privacy interest needs to be 
concerned, while the governmental interest needs to be very significant. 
Thirdly, the police officer’s preference in conducting such search must be 
carefully limited in its intentions and extent. Finally, “the burden of obtaining a 
warrant is likely to frustrate the governmental purpose behind the search”.270 
 
                                            
264  133 S. Ct. 1985 (2013) 1980.  
265  133 S. Ct. 1985 (2013) 1980.  
266  133 S. Ct. 1985 (2013) 1982-1983.  
267  133 S. Ct. 1985 (2013) 1983.  
268  133 S. Ct. 1985 (2013) 1987.  
269  Stuart “Dethroning King: Why the Warrantless DNA Testing of Arrestees Should be 
Prohibited Under State Constitutions” 2014 83 Mississippi Law Journal 1111 1150.  
270  Skinner v Railway Labor Executives’ Association, 489 U.S. 602, 619 (1989) as discussed 
in Stuart 2014 Mississippi Law Journal 1151.  
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4 9 California  
4 9 1 Historical Development of California’s DNA Database 
 
The rationale for enacting California’s DNA and Forensic Identification Data 
Base and Data Bank Act was due to a “critical and urgent need…for 
accurately and expeditiously identifying, apprehending, arresting and 
convicting criminal offenders and exonerating persons wrongly suspected or 
accused of crime”.271 
 
As of 1 January 2009, all adults arrested for any felony are required to submit 
a DNA sample for collection.272 This provision is retroactive, but has no effect 
on those individuals arrested before this date.  
 
4 9 2 California’s Position Regarding Collection of DNA Samples from 
Arrestees 
 
According to the Californian Penal Code273 all persons arrested for a felony 
offence, need to submit a DNA sample. In Haskell v Harris274 the plaintiffs 
brought a class action lawsuit in order to stop the collection of DNA from 
arrestees. The Court of Appeal for the ninth circuit held, firstly, that DNA 
testing of arrestees constitutes a Fourth Amendment search.275 The Court in 
this case also used a balancing test and weighed the right to privacy of the 
person being arrested against the government’s interest of crime solving. The 
Court further held that a person who has been arrested could expect a 
reduced right of privacy compared to a person who has not been arrested.276 
Finally, the Court held that the government had a valid and reasonable 
interest in finding arrestees, solving unsolved crimes, avoiding future crimes 
                                            
271  2004 Cal. Legis. Serv. Proposition 69 § II(b) (West).  
272  California Penal Code §296(a)(2)(C).  
273  § 296 (a) (West 2008).  
274  669 F. 3d 1049, 1052 (9th Cir. 2012). 
275  669 F. 3d 1049, 1052 (9th Cir. 2012) at 1053.  
276  669 F. 3d 1049, 1052 (9th Cir. 2012) at 1058.  
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as well as exonerating the innocent. Therefore, the Court held in favour of the 
government.277 
 
In People v Buza278 the Californian Court of Appeals held that obtaining a 
DNA sample constitutes a search. However, a second search is done in the 
process of analysing the DNA sample and creating a DNA profile.279 In this 
case, Buza was arrested for arson, whereafter he allowed himself to be 
fingerprinted, but outright refused to give a DNA sample. The Court once 
again balanced the right of the arrestee’s privacy against a legitimate 
government interest. The Court recognised the potential for abuse in testing 
mere arrestees who have not been convicted. The Court also held that an 
arrestee has a higher expectation of privacy than those who have already 
been convicted. Therefore, this Court held that DNA testing of arrestees was 
in violation of the Fourth Amendment.280 This decision was abrogated by 
Maryland v King, and due to the fact that the Supreme Court granted review, 
the decision in Buza cannot be cited or relied on by state courts.281 
 
If a person is arrested for a felony (which is an offence that warrants at least 
one year imprisonment) and booked while the person is still in custody, DNA, 
fingerprints and a photograph will be taken as part of the normal booking 
procedure. These are collected in order to best identify and recognise felony 
arrestees for this purpose. However, if a person is arrested without being 
booked and subsequently released,282 a DNA sample should not be taken.283 
Currently, over 75 percent of DNA samples are obtained by local agencies at 
booking immediately after a person has been arrested.284 
 
DNA samples are collected by buccal swabs and may be obtained by any law 
enforcement official, corrections staff or anyone else that has been trained to 
                                            
277  669 F. 3d 1049, 1052 (9th Cir. 2012) at 1065.  
278  129 Cal. Rptr. 3d 753, 755 (Cal. Ct. App. 2011).  
279  129 Cal. Rptr. 3d 753, 755 (Cal. Ct. App. 2011) at 759.  
280  129 Cal. Rptr. 3d 753, 755 (Cal. Ct. App. 2011) at 783. 
281  California Rules of Court, rule 8.1105(e) and 8.115(a).  
282  California Penal Code §849(b).  
283  Office of the Attorney General “BFS DNA Frequently Asked Questions” (2015) 
https://oag.ca.gov/bfs/prop69/faqs (accessed 2015-09-01).  
284  Office of the Attorney General https://oag.ca.gov/bfs/prop69/faqs. 
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assist in buccal swab collection.285  Standard DNA collection kits are provided 
by the Department of Justice in order for buccal swabs to be collected.286 
 
In California, as per the California Penal Code287, DNA samples are allowed 
to be retained. However, all DNA samples are exempt from any law that 
requires disclosure of information and material to the public or “the return of 
biological specimens, samples, or print impressions”.288 
 
There is no automatic expungement provision in California; however, 
expungement can be accomplished relatively easily. Firstly, a person must 
qualify to have his/her DNA sample expunged, in other words, they must have 
no past or present qualifying offense and there must be no legal basis for 
retaining their DNA sample and profile. Secondly, such person must provide 
the Department of Justice, DNA Database Program (CAL-DNA) with a form 
requesting expungement, as well as documentation of their identity, legal 
status and criminal history.289 
 
California’s DNA laws provide that a person who has previously been 
convicted or sentenced for a felony and who has completed their sentence 
and parole or probation is not required to provide a DNA sample. However, if 
one of these people, who have finished his/her sentence, were convicted of a 
misdemeanor (which is a lesser crime which is usually punishable by a fine or 
jail time not exceeding one year),290 such person would be required to provide 
a DNA sample based upon their prior felony conviction.291 
 
California’s Office of the Attorney General has held that collecting DNA 
samples from arrestees, rather than after conviction, has played a significant 
role in the crime-solving ability of California’s database program. Statistics 
                                            
285  California Penal Code § 298(b)(3).  
286  Office of the Attorney General https://oag.ca.gov/bfs/prop69/faqs. 
287  California Penal Code §299.5(b).  
288 Ibid.  
289  California Penal Code §299.  
290  The Free Dictionary “Misdemeanor” (undated) http://legal-
dictionary.thefreedictionary.com/misdemeanor (accessed 2015-09-01).  
291  California Penal Code §296.1(a)(2) and (3).  
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show that by the 1st of December 2012, California’s database had helped 
solve nearly twice as many investigations in the four years since it has been 
collecting DNA from all arrestees, in comparison with the previous twenty-five 
years of DNA databases.292 
 
The CAL-DNA is in charge of managing what is known within CODIS as a 
State DNA Index System (SDIS), which directs and searches DNA profiles 
from local National DNA Index System (NDIS) laboratories in California, also 
called Local DNA Index Systems (LDIS). As part of NDIS, the DNA laboratory 
in California can search and reference profiles that have been uploaded by 
federal, state and other local participating forensic laboratories.293 
 
4 10 New York  
4 10 1 Historical Development of New York’s DNA Database  
 
The New York DNA Databank was established under §995-c of the Executive 
Law.294 The New York DNA Databank contains four different indices, namely: 
the Convicted Offender Index, which contains DNA profiles of offenders 
convicted of all felonies in any state law and Penal Law misdemeanors; the 
Forensic Index, which contains DNA profiles collected from crime scenes; the 
Missing Persons Index, which contains DNA profiles of human remains, 
missing persons and relatives of missing persons; and the Subject Index, 
which contains DNA profiles collected from convicted offenders whose DNA 
samples were collected following a plea agreement; as a condition for 
participation in a Department of Correctional Services temporary release 
program; as a condition of release on parole or probation.295 However, New 
York does not allow for the taking of DNA samples from arrestees.  
 
                                            
292  Office of the Attorney General https://oag.ca.gov/bfs/prop69/faqs. 
293  Office of the Attorney General https://oag.ca.gov/bfs/prop69/faqs. 
294  New York Executive Law §995-c: New York Code – Section 995-C.  
295  New York State Division of Criminal Justice Services “About the Office of Forensic 
Services” (undated) http://www.criminaljustice.ny.gov/forensic/aboutofs.htm (accessed 
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4 11 Table Comparing the Position of Collection of DNA samples from  
Arrestees in Maryland, California and New York  
 
 Maryland California New York  
Are DNA samples 
collected from 
arrestees?  
 
Yes  
 
Yes 
 
No  
What are the 
qualifying 
offences? 
 
“A crime of 
violence or an 
attempt to commit 
a crime of violence 
or burglary or an 
attempt to commit 
burglary” 
 
All felony offences 
 
When is the DNA 
sample collected?   
 
Upon charging 
 
At booking 
 
Is a probable 
cause 
determination 
necessary?  
 
Yes 
 
No 
 
Are DNA samples 
from arrestees 
allowed to be 
retained?  
 
No 
 
Yes 
 
When are the 
DNA profiles from 
arrestees 
destroyed?  
 
DNA profiles are 
expunged 
automatically once 
an arrestee’s 
convicted is 
dropped or is 
acquitted.  
 
DNA profiles are 
not expunged 
automatically, but 
upon request.  
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4 12 Conclusion  
 
It is important to bear in mind that the Supreme Court does not have 
jurisdiction over state constitutional rights, unless those rights are more 
restrictive than the federal ones.296 
 
In Maryland, a person’s DNA sample is collected after he is arrested for a 
violent offence or burglary. The DNA sample is only processed and the DNA 
profile added to the DNA database after the arrestee has been arraigned on 
the charges. If the arrestee is not subsequently charged, the DNA sample is 
automatically destroyed. However, in California, a person’s DNA is taken and 
analysed as soon as he or she is arrested for any felony. The decision to take 
a DNA sample is up to the arresting officer at the time of the arrest. (While in 
Maryland, at least a magistrate has already decided that there is probable 
cause for the charges).297 
 
In order for DNA profiles from arrestees to be uploaded onto NDIS, states 
must make sure that they have FBI-approved expungement provisions.298  
 
Although California doesn’t have an automatic expungement policy, they have 
been proactive about informing arrestees of expungement procedures. 
California’s Department of Justice works closely with the county jails to make 
certain that arrestees are informed of their right to request expungement and 
make expungement forms readily available on their websites.299  
 
In United States v Pool300 the Court quoted a very powerful paragraph from 
the case of United States v Kincade,301 which stated as follows: 
“But beyond the fact that the DNA Act itself provides protections against such 
misuse, our job is limited to resolving the constitutionality of the program before 
                                            
296  Murdock v City of Memphis, 87 U.S. (20 Wall) 590, 626 (1874); Fox Film Corp. v Muller, 
296 U.S. 207, 210 (1938).  
297  Wilson “Taking a Second Look at Arrestee DNA in California” (11-11-2013) 
http://digitalcommons.law.ggu.edu/ggu_law_review_blog/17/ (accessed 2015-09-01).  
298  Samuels, Davies, Pope and Holland 2012 National Institute of Justice (NIJ) Journal 19. 
299  Samuels, Davies, Pope and Holland 2012 National Institute of Justice (NIJ) Journal 19. 
300  621 F 3d. 1213, 1221-22 (9th Cir. 2010).  
301  379 F 3d. 813 837-38 (9th Cir 2004).  
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us, as it is designed and as it has been implemented. In our system of 
government, courts base decisions not on dramatic Hollywood fantasies…but 
on concretely particularized facts developed in the cauldron of the adversary 
process and reduced to an assessable record. If,…and when, some future 
program permits the parade of horribles the DNA Act’s opponents fear – 
unregulated disclosure of CODIS profiles to private parties, genetic 
discrimination, state-sponsored eugenics… – we have every confidence that 
courts will respond appropriately.” 
 
It is submitted that each state should limit the use of DNA samples that are 
taken from arrestees. There should be laws in place limiting the genetic 
material that is tested, as well as severe penalties in place for anyone who 
discloses such information to any other person who they are not authorised 
to.302 
 
The next chapter will deal with the legal position regarding DNA databases in 
South Africa. Specific focus will be on the position of arrestees in South 
Africa.  
 
 
 
 
 
 
 
 
 
 
 
                                            
302  Grossman http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2510433. 
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CHAPTER 5 – THE LEGAL POSITION IN RESPECT OF DNA 
DATABASES SOUTH AFRICA 
 
5 1 Introduction  
 
This Chapter will deal in detail with the sections of the DNA Act,303 especially 
those relating to the collection of DNA samples and profiles from arrestees. 
Submissions will be made regarding the constitutionality of these sections. 
This Chapter will furthermore outline challenges faced by prosecutors and 
defence attorneys when dealing with DNA evidence in a criminal trial. 
Submissions will also be made regarding whether the DNA Act and the 
establishment of a DNA database, conforms to legislation around the world, 
and any challenges the different role players dealing with DNA collection and 
evidence may encounter, as well as potential ways to resolve such issues.  
 
The South African law of evidence is based on the English law of evidence 
and a majority of the concepts and rules regarding expert evidence and 
testimony in South Africa was passed down from the English legal system, 
including support for the adversarial system of criminal procedure.304 Due to 
the unique history of South African law, and the fact that the Constitution 
provides for the consideration of comparative law, foreign law can be 
considered, but only as persuasive authority.305 
 
The governmental organs accountable for preventing and reducing crime in 
South Africa are primarily the South African Police Service (SAPS) and the 
National Prosecuting Authority (NPA). Both of these entities are tasked with 
dealing with crime right from the reporting stage to the finalisation stage. 
Furthermore, both these entities are creatures of the Constitution of the 
Republic of South Africa, 1996.306 
                                            
303 37 of 2013. 
304  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 59.  
305  Section 29(1) of the Constitution of the Republic of South Africa, 1996.  
306 See section 199 and 179 of the Constitution of the Republic of South Africa, 1996; Visser 
First Generation Forensic Evidence and its Influence on Legal Decision-Making 1.  
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The Constitution is founded on the values of human dignity, equality and 
freedom.307 The State has a duty to respect, defend, uphold and fulfil these 
fundamental rights, as well as all the other rights in the Bill of Rights.308 
 
All law has to be in line with the Bill of Rights; furthermore, the Bill of Rights is 
binding on the legislature, the executive, the judiciary, as well as all organs of 
state.309 
 
In S and Marper v United Kingdom310 the Court held that in the fight against 
crime it is necessary to rely on modern scientific techniques and methods, of 
which DNA evidence is beneficial and advantageous to the criminal justice 
system as a whole.311 Even though this case was dealing with the position in 
the European society, it is also very applicable to both South Africa, as well as 
the rest of the world.312 In S and Marper v United Kingdom313 the European 
Court of Human Rights further found that the retention of DNA samples, 
profiles and fingerprints of persons who have not been convicted of an 
offence is in contravention with article 8314 of the European Convention of 
Human Rights.315  Although South Africa is not a signatory to the European 
Convention of Human Rights and the decision taken by the Court in S and 
Marper316 does not have a direct impact on South African law, it is submitted 
that South Africa can still benefit from taking this decision into consideration 
when dealing with cases of a similar nature.  
                                            
307  Section 1 of the Constitution of the Republic of South Africa, 1996.  
308  Section 7 of the Constitution of the Republic of South Africa, 1996.  
309  Section 7 of the Constitution of the Republic of South Africa, 1996.  
310  S and Marper v United Kingdom [2008] 1169.  
311  S and Marper v United Kingdom [2008] 1169 para 105; Knoetze and Crouse “DNA 
Processing Contemplated in the Criminal Law (Forensic Procedures) Amendment Act 37 
of 2013 and the Constitutional Right to Privacy” 2016 37 Obiter 36 52. 
312  Knoetze and Crouse 2016 Obiter 52. 
313  S and Marper v The United Kingdom 30562/04 [2008] ECHR 1581 (4 December 2008).  
314  Article 8 (1) provides that “everyone has the right to respect for his private and family life, 
his home and his correspondence”. Article 8(2) states that “there shall be no interference 
by a public authority with the exercise of this right except such as is in accordance with the 
law and is necessary in a democratic society in the interests of national security, public 
safety or the economic well-being of the country, for the prevention of disorder or crime, 
for the protection of health or morals, or for the protection of the rights and freedoms of 
others”. 
315  European Court of Human Rights “European Convention of Human Rights” (undated) 
http://www.echr.coe.int/Documents/Convention_ENG.pdf (accessed 2015-03-18). 
316 S and Marper v United Kingdom [2008] 1169. 
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According to section 39(1) of the Constitution, when reading, interpreting and 
comprehending sections of the Bill of Rights, a court, tribunal or forum must 
take into consideration international law, and may have regard to foreign 
law.317 Therefore, the courts may have regard to the legal position in the 
United States of America when interpreting what ‘rights’ in the Bill of Rights 
entail.  
 
South Africa has always permitted the taking of bodily samples, in terms of 
section 37 of the Criminal Procedure Act,318 and therefore this has always 
constituted a search, unlike the United States of America in which the 
applicable legislation was contested on the basis of being in violation of the 
search and seizure provisions of the Fourth Amendment, as discussed in the 
previous chapter. In the drafting stages of the DNA Bill, the provisions of the 
Criminal Law (Forensic Procedures) Amendment Act319 were not contested on 
this ground, but rather the question as to who should be in charge of 
collecting samples. According to the DNA Act, police officers are in charge of 
collecting samples, and this could potentially be problematic, especially 
against the background of the high level of police brutality in South Africa, 
which will be discussed below.320 
 
5 2 DNA Profiling and The Establishment of a National DNA Database 
 
DNA Profiling was discussed in greater detail in Chapter 2. Even though DNA 
evidence has such a high probative value, a defence can still be raised which 
explains the presence of the DNA at a particular crime scene. For instance, if 
a person is charged with rape, the accused might indicate that he or she did 
have sexual intercourse with the complainant, but it was consensual.321 
 
                                            
317  S 29(1) of the Constitution. 
318 51 of 1977.  
319 37 of 2013.  
320 Naidoo “In the Wrong Hands: A DNA Database in South Africa” (undated) 
http://dnapolicyinitiative.org/genewatch-forensic-dna/in-the-wrong-hands-a-dna-database-
in-south-africa/ (accessed 2015-11-02).  
321  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
238. 
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In the first Criminal Law (Forensic Procedures) Amendment Bill there were 
many similarities with the legislative provisions in the United Kingdom, and 
before the landmark decision of S and Marper,322 namely: buccal or non-
intimate samples could be taken by a police officer even without consent; 
speculative searching, which means DNA samples or profiles are compared 
to all other DNA profiles on the DNA database; the authority the police are 
allowed to exercise in obtaining DNA samples were retroactive; DNA samples 
and profiles could be retained indefinitely, in other words, without a final 
period for expungement; there was no requirement providing for the 
destruction of DNA samples or profiles after the completion of an 
investigation; both convicted offenders and persons found not guilty were 
treated exactly the same; and finally, there was no difference as to the 
treatment of adults and minors.323 
 
Before the establishment of the National DNA Database in South Africa, 
South Africa had a DNA Criminal Intelligence Database (DCID), which was 
run by the Biology Unit of the Forensic Science Laboratory. This DCID only 
had two indexes, namely a Reference Index and a Crime Index.324 
 
DNA profiling or typing is conducted on the non-coding regions, or so-called 
“junk DNA”. The loci at such regions do not encode proteins and they can be 
said to have no known relations to diseases or behavioural traits. 
Nevertheless, some scientists now consider that “junk DNA” might contain 
more knowledge and information than previously thought.325 
 
South Africa is currently using the AmpFISTR Identifiler Plus PCR that tests 9 
loci. It is, however, dangerous to convict on only 9 loci, as there is room for a 
few people’s DNA to match at 9 loci. Increase in loci tested will result in more 
                                            
322  S and Marper v United Kingdom [2008] EctHr 30562/04 [Grand Chamber] (4 December 
2008). 
323  Meintjes-Van Der Walt “Human Rights and the Retention of DNA Samples, Profiles and 
Fingerprints: S and Marper v United Kingdom” 2010 1 South African Journal of Criminal 
Justice (SACJ) 107 107-108.  
324  De Gama “Forensic and Scientific Developments in Genomics and the Impact on Criminal 
and Legal Investigations: DNA Testing” 2002 35 De Jure 297 303.  
325  Meintjes-Van der Walt and Knoetze “The Criminal Law (Forensic Procedures) Amendment 
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accurate results.326 In the United States of America, as discussed in the 
previous chapter, CODIS has always tested 13 Core Loci and a DNA profile is 
generated from such loci. However, the FBI is introducing a new 20 Core Loci 
DNA profile. The original 13 core loci will still remain the same, however, an 
additional seven core loci will be added. Such new core loci are intended to 
be in operation by January 2017.327  
 
5 3 Applicable Legislative Provisions 
 
Section 37(2)(a) of the Criminal Procedure Act328 provides that a medical 
practitioner or registered nurse may take a blood sample from any person to 
determine whether the person’s body has “any mark, characteristic or 
distinguishing feature or shows any condition or appearance”. Moreover, the 
Court can order the taking of a blood sample in terms of section 37(3)(b) or in 
terms of section 36E(2) from persons who have not been arrested, either for 
investigative purposes or to exclude such person from the investigation.329  
 
The Criminal Law (Forensic Procedures) Amendment Act 330  (hereinafter 
referred to as the “DNA Act”)331 was promulgated on the 27th of January 2014. 
The fundamental purpose of this Act is the establishment of the National 
Forensic DNA Database of South Africa (hereinafter referred to as the 
“NFDD”).332 This Act amends the South African Police Service Act, 1995, to 
establish and control the management and maintenance of the NFDD. This 
Act makes provision for the “use of forensic DNA profiles in the investigation 
of crime and the use of such profiles in proving the innocence or guilt of 
persons before or during a prosecution or the exoneration of convicted 
                                            
326  Meintjes-Van der Walt and Knoetze 2015 SACJ 143. 
327  The Federal Bureau of Investigation https://www.fbi.gov/about-us/lab/biometric-
analysis/codis/codis-and-ndis-fact-sheet; Hares 2015 Forensic Science International: 
Genetics 34.  
328  51 of 1977.  
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2015 411.  
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331  The Criminal Law (Forensic Procedures) Amendment Act 37 of 2013.  
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Act 37 of 2013. 
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persons”.333 Furthermore, this Act will aid in the “identification of missing 
persons and unidentified human remains”.334 The Act provides for the taking 
of specified bodily samples from certain persons for the purposes of forensic 
DNA analysis. The Act amends the Criminal Procedure Act, 1977, to include 
Schedule 8, which makes a list of the offences that will require DNA samples 
to be taken. The Act further lays out the time periods within which these 
samples (or profiles) must be retained or destroyed.335 
 
The DNA Act336 came into operation on the 31st January 2015.337 Section 15G 
of the South African Police Service Act338 establishes the NFDD. The NFDD 
must contain a Crime Scene Index; an Arrestee Index; a Convicted Offender 
Index; an Investigative Index; an Elimination Index; and a Missing Persons 
and Unidentified Human Remains Index.339  These indices are absolutely 
prohibited from containing any information that relates to the physical features 
of a person, their medical history or medical information, or any information 
relating to a person’s behaviour. However, the sex of the person may be 
indicated.340 
 
Section 15Q of the South African Police Service Act341 deals with the analysis, 
retention, storage, destruction and disposal of DNA samples. According to the 
section, DNA samples received at the forensic laboratory must be analysed 
and loaded on the NFDD within 30 days, unless a compelling reason is 
provided for not uploading the DNA sample. The authorised officer must 
report such compelling reason to the Board when it occurs. However, if a DNA 
sample is not analysed within 30 days, this will have no effect on the 
investigation or prosecution in question. Any bodily sample which is collected 
                                            
333  Ibid.  
334  Ibid.  
335  The purpose and overview form a part of the long title of the Criminal Law (Forensic 
Procedures) Amendment Act 37 of 2013.   
336  37 of 2013.  
337  Proc R89 in GG 38376 of 2014-12-30, except for s 36D(1), which still needs to be 
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from a person, and which is not a crime scene sample, must be destroyed 
and disposed of within three months after a forensic DNA profile is obtained 
from such sample and loaded onto the NFDD. The authorised officer must 
keep records of destruction of bodily samples and this must be reported to the 
Board on a yearly basis.  
 
Section 15S of the South African Police Service Act342 deals with offences 
and penalties and provides that: Any person who, with regard to any category 
of DNA samples or forensic DNA profile – Uses or allows the use of those 
samples or profiles for any unauthorised purpose; interferes with or 
manipulates the process of the samples or the profiles; deceitfully claims such 
samples or profiles to have been taken from a specific person whilst knowing 
them to have been taken from another person or source; discloses 
information which they are not authorised to; or improperly loses, harms or 
destroys information on the NFDD, is guilty of an offence and liable to 
imprisonment for a period not exceeding 15 years, in the case of a natural 
person, or a fine, in the case of a juristic person. Any person who causes the 
unlawful loss of, or harm to or prohibited damage of information on the NFDD 
is guilty of an offence. Penalties range from imprisonment not exceeding 15 
years or a fine.   
 
5 4 Collection of Buccal Samples 
 
A person needs to give “informed consent” in writing before a buccal swab 
can be taken. This includes being informed of the following: the manner in 
which the DNA sample will be collected; that a person is under no obligation 
to provide a buccal sample; that the DNA sample or profile may be used as 
evidence or produce evidence which could be used in a court of law; that a 
forensic DNA profile may only be used for the purpose of criminal 
investigation, identifying suspects of criminal activity, to prove a person’s guilt 
or innocence, to exonerate a person wrongly convicted or to assist in the 
identification of missing persons and unidentified human remains; and that the 
                                            
342  68 of 1995.  
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forensic DNA profile will be removed within three months after the case has 
been finalised.343 
 
Section 36D of the Criminal Procedure Act 344  deals with the mandatory 
collection of DNA samples before conviction in certain instances. Section 
36D(1) has not yet come into operation and the date is still to be proclaimed. 
This section requires no consent or warrant. The Act is silent on the issue of 
whether a buccal swab can be taken from a person who refuses to consent to 
the taking of the swab. The Act furthermore does not deal with whether 
reasonable force may be used in order to obtain such buccal swab. It is 
submitted that the Act should be amended to include a legislative provision 
setting out the reasonable force that could be used, and in what instances. 
Once again, this will have to be decided on a case-by-case basis, however, it 
is further submitted that the force should be proportionate to the resistance.  
 
According to section 36E(2), where a person suspected of a crime does not 
consent to having a buccal swab taken, an authorised person can approach 
the court for a warrant. The authorised person will have to file an affidavit 
confirming that he or she has reasonable grounds to believe that the person 
who refuses to consent to the sample has committed a schedule 8 offence 
and the DNA swab will prove valuable in either including or excluding the 
person as the offender.345 It is submitted that the affidavit should at least 
include adequate information regarding the crime suspected of being 
committed and the name of the suspect. In Minister of Safety and Security v 
Van der Merwe and Others 346  the Constitutional Court held that a valid 
warrant must reasonably state the statutory provision in terms of which it is 
issued; ascertain the searcher and the authority afforded to the searcher; 
identify the person suspected of committing a crime; describe the article to be 
searched and specify the suspected offence as well as the names of the 
                                            
343  Section 36E of the Criminal Procedure Act 51 of 1977; Knoetze and Crouse 2016 Obiter 
45. 
344  51 of 1977.  
345  Section 36E (2) of the Criminal Procedure Act.  
346 2011 (5) 61 (CC).  
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suspected offender.347  The Court further held that, when considering the 
validity of warrants, it is important that the following be present: the person 
issuing the warrant must have authority and jurisdiction; the affidavit 
accompanying the warrant must contain sufficient information; 348  it is 
important that the terms of the warrant are not vague or overbroad; the 
warrant must also be reasonably understandable to both the searcher and the 
person being searched; the court must always take into account the searched 
person’s constitutional rights; and the terms of the warrant must be interpreted 
with reasonable strictness.349   
 
The DNA Act is silent on whether reasonable force can be used in order to 
obtain a DNA sample from a person who refuses. Knoetze and Crouse 
suggest that the warrant should specify what force could be used when 
collecting samples from suspects who have not yet been arrested.350 It is 
submitted that this approach is correct. Furthermore, it would also be 
beneficial for the Act to be amended, as stated above, and set out the 
reasonable force that could be used and in what instances.  
 
The taking of buccal swabs can only be done by an authorised person who is 
the same gender as the accused person or the person from whom the sample 
is being collected, and the sample must be taken with “strict regard to 
decency and order”.351 The authorised person who takes the buccal swab 
must also do so according to any requirements set out in the regulations and 
in a designated area deemed appropriate for such purposes.352 
 
                                            
347 2011 (5) 61 (CC) at 55.  
348 “The jurisdictional facts are reasonably believing that (i) a specific offence has been 
committed or is suspected of being committed and (ii) the article to be searched for is in 
the possession of or under the control of a particular person or at specified premises”. See 
Minister of Safety and Security v Van der Merwe and Others 2011 (5) 61 (CC) at footnote 
63.  
349 2011 (5) 61 (CC) at 56.  
350  Knoetze and Crouse 2016 Obiter 45. 
351  S 36A(3) of the Criminal Procedure Act 51 of 1977.  
352  S 36A(5) of the Criminal Procedure Act 51 of 1977. Regulation 2 of the Forensic DNA 
Regulations, 2015, provides for example, that the DNA reference kit must be used when 
collecting the buccal swab and a control blood sample may be taken by a medical 
practitioner or registered nurse. Specific protective clothing must be worn when collecting 
a buccal swab from a person.  
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According to section 36A(b)(ii) of the Criminal Procedure Act353 an authorised 
person, with reference to buccal swabs, includes a police official or member of 
the Police Investigative Directorate (who is not the crime scene examiner in 
the particular case) and who has successfully undergone buccal swab training 
in terms of the National Heath Act.354  
 
Regulation 944355 falling under the National Health Act,356 allows a police 
officer, who has received the essential training, to take buccal swabs from 
individuals. According to s 36D(1) and (2) of the Criminal Law (Forensic 
Procedures) Amendment Act, an authorised person from the South African 
Police Service and Independent Police Investigative Directorate, may collect 
buccal samples. This is now in line both with the National Health Act and 
international best practice.357 
 
In S v Orrie358 the Court held that the involuntary taking of a blood sample 
was permitted for the purposes of DNA profiling. The Court acknowledged the 
fact that taking blood samples is both an infringement of a person’s right to 
privacy and bodily security and integrity. Even though taking a blood sample 
involuntarily infringes a person’s rights to privacy, dignity and bodily integrity, 
the Court was still of the view that section 36 of the Constitution allows for the 
limitation of these rights, by way of section 37 of the Criminal Procedure 
Act.359 The Court further held that such limitation is essential and reasonable 
in an open and democratic society based on human dignity, equality and 
freedom. In other words, the collection of blood samples for DNA testing for 
the purposes of investigation and solving crime, is a reasonable and 
necessary stride to ensure that justice is done and is reasonable and 
                                            
353  51 of 1977. 
354  61 of 2003.  
355  Regulation 944 published in GG 9624 (11 November 2011).  
356  61 of 2003.  
357  Zinn and Dintwe Forensic Investigation 411.  
358  S v Orrie 2004 (1) SACR 162 (C).  
359  51 of 1977.  
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essential in balancing the interests of justice against those of human 
dignity.360 
 
South African case law seems to permit the taking of blood samples or bodily 
samples without voluntary co-operation.361 It is submitted that the involuntary 
taking of a buccal swab will most likely be seen to be reasonable and 
justifiable in terms of the provisions of the Constitution. It is further submitted 
that “informed consent” would be preferable, however, an authorised person 
could also approach the court for a warrant, as discussed above.  
 
Regulation 2(4) provides that protective clothing as provided for in the 
“collection kit” must be worn by the authorised person who collects the buccal 
swab. Furthermore, when the DNA swab has been collected, the protective 
clothing must be disposed of by placing such clothing in the original 
packaging of the “collection kit”, which must then also be attached to the 
evidence-sealing bag, which contains the DNA sample.362 
 
If a buccal sample was not appropriate or inadequate for forensic DNA 
analysis, an authorised person may re-take a DNA sample, but this has to be 
done within thirty days after obtaining such a request from the Forensic 
Science Laboratory.363 It is submitted that the person will need to, once again, 
consent to an additional DNA sample being taken.364 
                                            
360  S v Orrie 2004 (1) SACR 162 (C) 20 as discussed in Meintjes-Van der Walt and Knoetze 
2015  SACJ 148-149. 
361  Theophilopoulos “The Privilege against Self-incrimination and the Distinction between 
Testimonial and Non-testimonial Evidence” 2010 27 South African Law Journal 107 135; 
See also S v Binta 1993 (2) SACR 553 (C) at 561-562; S v Orrie 2004 (1) SACR 162 (C); 
in S v R 2000 (1) SACR 17 (N) the Court also permitted the taking of blood samples and 
held in this case that the samples were collected in good faith and should not be excluded 
as unconstitutionally obtained evidence. 
362  Regulation 2(4) of the Forensic DNA Regulations, 2015.  
363  Regulation 2(9) of the Forensic DNA Regulations, 2015.  
364  This would be in line with Health Professions Council of South Africa, as there is no such 
thing as ‘blanket consent’. See Health Professions Council of South Africa “Guidelines for 
Good Practice in the Health Care Professions – Seeking Patients’ Informed Consent: The 
Ethical Considerations” (May 2008) 
http://www.hpcsa.co.za/Uploads/editor/UserFiles/downloads/conduct_ethics/rules/generic_
ethical_rules/booklet_9_informed_consent.pdf (accessed 2016-11-06).  
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According to the regulations, reasonable steps must be taken to ensure that 
DNA samples are not exposed to heat degradation. 365 It is submitted that this 
should be avoided as heat degradation could result in inconclusive results, 
which would, in turn, have an impact on crime solving.   
 
Forensic DNA profile findings also need to be reported. A forensic analyst at 
the laboratory must ensure that a forensic DNA profile is obtained from the 
DNA sample within 30 days after receiving such sample. Furthermore, the 
forensic analyst is required to report the results to the investigating officer 
investigating the case. After that has been done, it is the duty of the 
investigating officer to file the results in the police docket.366 
 
5 5 Mixed DNA Samples 
 
Mixed samples or DNA mixtures are samples that contain DNA from more 
than one person. 367  DNA mixtures can be present in a wide variety of 
instances, for example, where there are multiple perpetrators of violent crimes 
or where there is a mixture of the DNA of the victim and the suspect.368 
 
Mixed DNA samples are also an area of concern, due to the fact that the 
subjective estimation of the analysing scientist plays a crucial role. In the 
United States of America, a study was done in which a mixed DNA sample 
from a crime scene was examined by seventeen genetic analysts. One would 
                                            
365  Regulation 4(5) of the Forensic DNA Regulations, 2015.  
366  Regulation 6(4) of the Forensic DNA Regulations, 2015; Regulation 6(5) provides as 
follows: “The forensic analyst must report to the investigating officer the outcome of the 
examination and the results of the tests for purposes of section 212(6)(a) and (b) of the 
Criminal Procedure Act if –  
(a) the person under investigation or the DNA of a suspect matches the DNA found in 
the crime scene sample;  
(b) an identification of human remains has been made; 
(c) preliminary tests on the exhibit material in the case are negative or no DNA could be 
found in the crime scene sample relevant to the case;  
(d) a person under investigation or a suspect may be excluded by the DNA found in the 
crime scene sample; and 
(e) DNA was found in crime scene samples in the case, but no match could be made as 
no buccal sample was received by the Forensic Science Laboratory for comparison”.  
367  DNA Project “Glossary” (2015) http://dnaproject.co.za/dna-project/dna-glossary (accessed 
2016-02-11).  
368  Meintjes-Van der Walt and Knoetze 2015 SACJ 136.   
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think that all seventeen analysts would arrive at exactly the same result. 
However, the results were quite the contrary, with only one of the seventeen 
scientists supporting the initial report that the convicted person could not be 
excluded as the source of the DNA. Twelve of the scientists indicated that the 
convicted offender should be excluded as the source of the DNA, and four of 
the scientists came to the conclusion that the results were inconclusive.369  
 
In the case of S v SB370 there were mixtures of DNA profiles from at least 
three different men present in the DNA sample taken from the child who had 
been raped. When dealing with mixed DNA samples, it is difficult to say for 
certain that the DNA profile of the accused matched one of those found in the 
mixture and to determine individual DNA profiles from a mixed sample. In this 
case, there was one allele present in the accused’s DNA profile, which could 
not be detected in the mixture. It could not be conclusively proven that such 
“missing allele” was present in the mixture. The Supreme Court of Appeal 
found that the accused could not be convicted solely on this inconclusive 
evidence, and the accused was accordingly acquitted.371 
 
It is submitted that courts will have to exercise caution when dealing with DNA 
mixtures. Furthermore, as can be seen in the case above, it is not enough to 
convict an accused person based solely on DNA evidence, other 
corroborating evidence is also required.  
 
5 6 Indices as contained in the DNA Act 
 
5 6 1 Introduction  
 
The DNA Act provides for the taking of samples from people who have been 
convicted of certain offences, and also from mere arrestees.  The DNA Act 
                                            
369  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
231.  
370  2014 (1) SACR 66 (SCA). 
371 2014 (1) SACR 66 (SCA) at 30-33.  
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also provides for the taking of DNA samples for investigative purposes372and 
for elimination purposes.373 
 
5 6 2 Arrestee Index  
 
Section 15I of the South African Police Service Act374 deals with the Arrestee 
Index. This section provides as follows: The Arrestee DNA Index must contain 
forensic DNA profiles from a body sample where an arrestee’s DNA profile 
does not fall under any other Index. DNA profiles in the Arrestee Index must 
be removed by an authorised officer375 immediately upon application, when a 
child is diverted, when a decision was made not to prosecute a person; when 
a person is discharged or acquitted: Provided that there are no other 
unresolved criminal charges against the person. The application must be 
submitted both to the authorised officer and the Board. If no application for 
removal of a forensic DNA profile has been received, the profile must be 
removed immediately, and may not be retained for more than three years in 
the case of an adult, or twelve months in the case of a child. The Clerk of the 
Court or Registrar of the High Court must inform the authorised officer of any 
acquittal, conviction, setting aside or finding of a preliminary investigation 
within 60 days from the date of such decision or verdict. If it is held that there 
will be no prosecution, or if a child is diverted in accordance with Chapter 8 of 
the Child Justice Act, the prosecutor must inform the authorised officer within 
60 days from the date of the decision.376 If an application to remove a forensic 
DNA profile is received by the authorised officer before a notification has been 
received, the authorised officer must query the relevant authority in this 
regard. The authorised officer must inform the relevant arrestee of the 
removal of his or her forensic DNA profile if it has been removed from the 
                                            
372  S 36E of the Criminal Procedure Act 51 of 1977.  
373  S 15L of the South African Police Service Act.  
374  68 of 1995.  
375  An ‘authorised officer’ means “the police officer commanding the Division responsible for 
forensic services within the Service or his or her delegate”. S 15E (a) of the South African 
Police Service Act 68 of 1995.  
376  S 15I (5) and (6) of the South African Police Service Act.   
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database. The authorised officer must update the Board quarterly on any 
removals of forensic DNA profiles from the Arrestee Index.  
 
According to the regulations377 to the DNA Act, when a DNA sample is 
collected from an arrestee, the DNA Reference (buccal) “Collection kit” must 
be used and his or her fingerprints must be taken on form SAPS 76. The 
unique barcode form reference number of the DNA Reference (buccal) 
“Collection kit” must be recorded on the collection form. The collection form, 
provided with the “Collection kit”, must be filled in before the sample is taken. 
The original form must be filed in the police docket, and a second copy, 
together with the DNA sample, must be placed in the evidence-sealing bag. 
The form SAPS 76, the barcode number on the evidence sealing bag and the 
unique reference number of the DNA “Collection kit” and the cell phone 
number, email address and postal or residential address of the person from 
whom the DNA sample was taken, must immediately be captured on the 
CAS/ICDMS system after the DNA sample was collected.378 
 
Section 36D(2) deals with the discretion exercised by an authorised person to 
either take a buccal sample, or authorise the taking of an intimate sample by a 
doctor or nurse. Meintjes-Van der Walt further submits that because this 
section provides for the taking of DNA samples and profiles from all arrestees 
and not only those arrested for schedule 8 offences, it can be seen as an 
infringement of a person’s right to privacy and operating against the 
presumption of innocence. Therefore, DNA profiles will be collected from 
everyone arrested for any offence whatsoever, even for minor, less serious 
offences.379 It is submitted that this wide discretionary power is too broad and 
this section will not pass constitutional muster. It is further maintained that 
DNA samples and profiles should only be collected in respect of schedule 8 
offences.  
 
 
                                            
377  No. R. 207 Forensic DNA Regulations, 2015.  
378  Regulation 3 of the Forensic DNA Regulations, 2015.  
379  Meintjes-Van der Walt and Knoetze 2015 SACJ 151.  
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5 6 3 Convicted Offender Index 
 
The DNA Act also mandates DNA collection from all offenders after they have 
been convicted.380 This includes DNA profiles from arrestees who have been 
convicted as well as all convicted offenders, whether they were convicted 
before the coming into operation of the DNA Act or not. In most countries 
around the world that have DNA databases, collection of DNA from convicted 
offenders who have been convicted of violent crimes and crimes, which have 
a high likelihood of being repeated, are usually added to DNA databases. 
However, in South Africa, the Act allows for the collection of DNA profiles from 
every person convicted of a crime, irrespective of the nature of the offence. 
The Act further provides for the retrospective taking of these DNA profiles for 
offences committed before the operation of the Act. Meintjes-Van der Walt is 
of the view that this will place a virtually impossible burden on the criminal 
justice system.381 It is submitted that Meintjes-Van der Walt is correct in 
advancing that collecting DNA samples from everyone convicted of any 
offence will be both time consuming and not in the interests of justice, 
especially the collection of DNA samples and profiles from children and first 
time offenders, who have not been convicted of serious offences. Obviously, 
those convicted of serious offences warrant inclusion in the Convicted 
Offender Index. It is further submitted that the DNA Act added Schedule 8 to 
the Criminal Procedure Act,382 and the collection of DNA profiles and samples 
should be limited to people arrested or convicted of these offences. This 
would limit the discretion granted to police officials, and relieve the burden on 
the state, and the criminal justice system as a whole.  
 
5 6 4 Elimination Index 
 
                                            
380  S 15J of the South African Police Service Act 68 of 1995.  
381  Meintjes-Van der Walt and Knoetze 2015 SACJ 149. 
382  51 of 1977.  
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Section 15L of the South African Police Service Act383 deals with people and 
categories of people who need to submit to having their DNA samples taken 
for elimination purposes. The elimination index must include DNA profiles of 
(a) police officials, or any other persons, who as part of their official duties, 
attends or processes crime scenes; (b) police officials, or any other persons, 
who may handle, examine or process crime scene samples or bodily samples; 
(c) any person who is involved directly in the servicing or calibrating of 
equipment or any person who works in the laboratories responsible for 
forensic DNA analysis; (d) any person who is present in the examination area 
in a forensic DNA laboratory, or who deals with DNA samples; and (e) where 
feasible, any person who is directly involved in the manufacturing of 
consumables, equipment, utensils or reagents.384 The fact that many police 
officials employed by the South African Police Service have been completely 
unwilling to submit their DNA is disappointing and particularly dangerous,385 
especially in light of the discussion in the next section of this Chapter which 
addresses the issue of police brutality and corruption.  
 
Due to the fact that authorised persons are granted the discretion to collect 
DNA samples from arrestees and persons summonsed for any offence 
whatsoever, could very well be in conflict with the Constitution. Meintjes-Van 
der Walt submits that these wide discretionary powers granted to police 
officials are inconsistent with the investigative and crime-solving task of police 
officials.386 It is submitted that although a forensic DNA database can prove 
very helpful in crime solving, DNA samples should only be taken from 
arrestees who commit serious offences. Also, police officials who fail to 
provide their DNA profiles to the elimination index must be subjected to 
disciplinary action for failure to provide their DNA samples. Furthermore, 
police discretion to obtain DNA samples from arrestees should also be limited. 
It is submitted that this should be regulated; for example, police can only 
collect DNA samples for serious offences, such as Schedule 8 offences. It is 
                                            
383  68 of 1995.  
384  Section 15L (1) of the South African Police Service Act 68 of 1995.  
385  Meintjes-Van der Walt and Knoetze 2015 SACJ 157. 
386  Meintjes-Van der Walt and Knoetze 2015 SACJ 162. 
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submitted that if the police are restricted to only collecting DNA samples from 
certain arrestees, it would limit their discretion, and in turn, limit the potential 
for abuse. It is also suggested that the DNA Act as well as the SAPS 
disciplinary code be amended to include disciplinary action against authorised 
persons or police officials who fail to provide DNA samples for elimination 
purposes.  
 
5 7 Police Brutality in South Africa 
 
The control and management of the South African Police Service remains a 
major task due to high levels of crime, many cases of police brutality, as well 
as corruption, to name but a few. Police brutality has been defined as the 
“unlawful abuse of the capacity to use force”.387 The photograph of Hector 
Pieterson, during the 1976 Soweto uprising, became the image depicting 
police brutality in South Africa. 388  However, this was not a once off 
occurrence, and many cases of police brutality have emerged throughout the 
years.  
 
In 1996, the Truth and Reconciliation Commission (TRC) was founded to 
examine any human rights violations that occurred during Apartheid. The TRC 
reported that the police and security forces were involved in abducting, killing 
and getting rid of bodies of black activists. This resulted in many bodies 
disappearing, and when unearthed by the TRC, it was found that no proper 
forensic examinations had ever been done on them. One such case, is when 
Ntombikayise Priscillia Khubeka’s body was unearthed, and it was found that 
she had been executed, instead of her cause of death being unknown, as 
found on her death certificate. The South African Police Service managed all 
forensic mortuaries and laboratories. However, in 2006, all forensic pathology 
mortuaries were reassigned from the South African Police Service to the 
Department of Health. The South African Police Service is still in charge of the 
                                            
387  Bruce “Police Brutality in South Africa” (2002) 
http://www.csvr.org.za/docs/policing/policebrutality.pdf (accessed 2015-11-02).  
388  Theletsane “Managing the South African Police Service” 2014 49 Journal of Public 
Administration 349 355.  
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Forensic Science Laboratory.389 It is submitted that the Forensic Science 
Laboratory should also be reassigned, as this would ensure its independence 
and impartiality. Furthermore, it would limit the potential for abuse. It is also 
submitted, that the forensic examinations done to bodies uncovered by the 
TRC could also help the families of the victims in seeking closure.  
 
More recent examples of police brutality include the killing of Andries Tatane 
in April 2011. Andries was killed by members of the South African Police 
Service during a protest in Ficksburg. The whole incident was captured on 
video, nevertheless, the seven police officials involved were all found not 
guilty, as the state was unable to prove which official had fired the ‘deadly 
rubber bullets’.390 Another example is the Marikana Massacre in August 2012, 
where 34 South African miners were killed in an Apartheid-style police 
action.391 The Marikana Commission was set up to investigate and examine 
the police officials’ response to the striking miners at the Lonmin Mine in 
Marikana. The Commission came to the conclusion that the action taken by 
the police officials was “typical of a military rather than police response”.392 
 
According to section 205(3) of the Constitution,393 the objective of the South 
African Police Service is to prevent, fight and inspect crime, to uphold public 
order, to protect and secure the people of South Africa and their property, and 
to maintain and impose the law.  
 
According to the preamble of the South African Police Service Act,394 the 
functions of the police service are as follows: guarantee and protect the safety 
and security of all individuals and property in the South Africa; maintain, 
defend and safeguard the basic rights of every person as ensured by Chapter 
                                            
389  Naidoo http://dnapolicyinitiative.org/genewatch-forensic-dna/in-the-wrong-hands-a-dna-
database-in-south-africa/.  
390  Hornberger “We need a complicit police!” 2014 48 SA Crime Quarterly 17 17; Burger “To 
Protect and Serve” 2011 36 SA Crime Quarterly 13 14.  
391  Naidoo http://dnapolicyinitiative.org/genewatch-forensic-dna/in-the-wrong-hands-a-dna-
database-in-south-africa/.  
392  Lukhele “The Marikana Massacre: Where the New South Africa lost its innocence” 2015 
Sept Africa Conflict Monitor 69 71.  
393  The Constitution of the Republic of South Africa, 1996.  
394  68 of 1995.  
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3 of the Constitution; guarantee help and support between the South African 
Police Service and the communities it aims to serve and protect in the fighting 
and stopping of crime; make sure that victims of crime are looked after, and 
that their needs are understood and respected; and ensure efficient civilian 
supervision over the Service. 
 
South Africa has a high unemployment rate and often people join the police 
force merely to have a job. The usual noble element of joining the police force 
in order to serve the interests of the community seems to have 
degenerated.395 
 
According to a study by Doorewaard,396 73 percent of people questioned 
about failing to report crime indicated that they have lost faith in the South 
African Police Service completely, a further 22 percent of people questioned 
indicated that they believed that there are still some good police officers 
employed by the South African Police Service. The remaining five percent 
indicated that in general they lost faith in the police service, however, there 
are a few officers of higher rank who are still good at what they do. 397 
 
Police officers also need to be aware of the highly valuable nature of DNA 
evidence and how to process crime scenes. DNA evidence will not be as 
beneficial if police officers do not understand the possibilities and fallibilities of 
DNA evidence. It can be used to corroborate other evidence already collected 
at a crime scene and help to answer the quintessential questions such as 
“who”, “what”, “when”, “where” and sometimes even “why”. Certain inferences 
need to be drawn from the type of DNA-containing evidence discovered 
during an investigation, the source of the DNA, or the exact location where the 
DNA was found.398 
 
                                            
395  Grobler and Prinsloo “Risk Factors Contributing to Police Criminality” 2012 25(1) Acta 
Criminologica: Southern African Journal of Criminology 41 46.  
396 Doorewaard “The Dark Figure of Crime and its Impact on the Criminal Justice System” 
2014 27(2) Acta Criminologica: Southern African Journal of Criminology 1 6.  
397  Doorewaard 2014  Acta Criminologica: Southern African Journal of Criminology  6.  
398  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
191. 
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According to the 2014-2015 Annual Report of the South African Police 
Service, there were 1098 charges against police officials, ranging from 
corruption (328), fraud (172), aiding an escapee (340), defeating the ends of 
justice (199), extortion (38) and bribery (21).399 However, Grobler submits that 
these statistics do not present a complete picture of police criminality, as there 
are still a large number of “dirty” police officers that have not been charged 
and go about their business as both cop and criminal in an uninterrupted 
manner.400 
 
The pressure placed on members of the South African police force to solve 
crimes can often lead to corruption.401 A prime example of police officials not 
doing their job properly and misleading the Court is provided for in the case of 
S v Van der Vyver.402 According to David Klatzow, a forensic expert, the 
police falsified the fingerprints, the “shoeprint” presented to court was 
furthermore not a shoeprint, as well as the ornamental hammer which was 
supposedly the murder weapon could not have been the murder weapon as 
the police testimony claimed.403 
 
According to empirical research conducted by Grobler, it is suggested that 
police officials often assault people when they resist arrest.404 It is submitted 
that this could potentially be a problem if and when an arrestee refuses to 
submit to the collection of a buccal swab. As discussed above, the authorised 
person can approach the court for a warrant. This warrant should include the 
amount of reasonable force that could be used to collect the buccal swab. 
Moreover, it is submitted that the DNA Act should be amended to include 
what reasonable force authorised officers are allowed to use in order to obtain 
a buccal swab.  
 
                                            
399  South African Police Service “Annual Report 2014/2015” (30 November 2015) 
http://www.gov.za/sites/www.gov.za/files/SAPS_Annual_Report_2014-15.pdf (accessed 
on 2016-09-11) 291.  
400  Grobler Crossing the Line: When Cops Become Criminals (2013) 26.  
401  Grobler Crossing the Line 36. 
402  2008 (1) SA 556 (C).  
403  Grobler Crossing the Line 39-40; See also Altbeker Fruit of a Poisoned Tree (2010) for a 
more detailed case discussion.  
404  Grobler Crossing the Line 44. 
 86 
According to Grobler,405 there is also a confluence in the South African Police 
Service between assault, abuse of power, brutality and murder. In the 
performance of their official duties as a police official, such members often 
witness disturbing crimes, which result in them becoming less empathetic and 
more prone to violence.406 Furthermore, police are legally allowed to use force 
when arresting a person in South Africa.407 
 
In 1999, Hamber submitted that the culture and practices of the South African 
Police Service has not changed much after the constitutional dispensation. 
The Truth and Reconciliation Commission was set up purely to uncover and 
deal with the major human rights violations. It was definitely successful in 
exposing the truth about brutalities of the past through its dealings with 
maintaining truth and justice, however, many offenders have still not been 
brought to book for the grave human rights violations that were committed, 
which still leaves a bad taste in the mouth of South African society and its 
police service.408 Bruce submits that  
“The moral climate in South Africa [has changed] from one where police 
abuse went primarily unsanctioned to one where the potential for that 
sanction is far greater. The TRC existed at a particular watershed 
moment, a moment where it was important to demarcate what had 
happened in the past, from what was to come. Insofar as the new society 
                                            
405  Grobler Crossing the Line 101. 
406  Ibid.  
407  Section 49 of the Criminal Procedure Act 51 of 1977 provides as follows:  
“(1) For the purposes of this section –  
(a) ‘arrestor’ means any person authorised under this Act to arrest or to assist in 
arresting a suspect;  
(b) ‘suspect’ means any person in respect of whom an arrestor has a reasonable 
suspicion that such person is committing or has committed an offence; and  
(c) ‘deadly force’ means force that is likely to cause serious bodily harm or death and 
includes, but is not limited to, shooting at a suspect with a firearm. 
(2) If any arrestor attempts to arrest a suspect and the suspect resists the attempt, or flees, 
or resists the attempt and flees, when it is clear that an attempt to arrest him or her is 
being made, and the suspect cannot be arrested without the use of force, the arrestor 
may, in order to effect the arrest, use such force as may be reasonably necessary and 
proportional in the circumstances to overcome the resistance or to prevent the suspect 
from fleeing, but, in addition to the requirement that the force must be reasonably 
necessary and proportional in the circumstances, the arrestor may use deadly force only 
if - 
(a) The suspect poses a threat of serious violence to the arrestor or any other person;  
(b) The suspect is suspected on reasonable grounds of having committed a crime 
involving the infliction or threatened infliction of serious bodily harm and there are no 
other reasonable means of effecting the arrest, whether at that time or later”. 
408  Woolman and Bishop (eds) Constitutional Law of South Africa Commentary 2ed (2014) 
Chapter 23B page 18.  
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is willing to, and has the means to, sanction police abuses, the TRC is an 
important part of what makes such sanctions legitimate. The question 
now is whether South African society has the means and the will to 
impose such sanction for abuses by the police”.409 
 
As it now stands, police officials still fail to handle suspects and accused 
persons properly, as well as remain responsible for a number of deaths in 
police custody. Very often the community feels that the police are not doing 
enough to effectively fight crime.410 
 
As stated by the annual progress report by the National Forensic Oversight 
and Ethics Board, some criminals and police officials have refused to have 
their DNA samples collected, and no reasons were provided for their 
refusals.411 It is submitted that this fact is extremely concerning, especially in 
light of the fact that many people have lost faith in the police service, as well 
as the fact that in South Africa, there have been many instances of police 
officials not dealing with and handling crime scenes correctly. 
 
5 8 Section 37 of the Criminal Procedure Act 51 of 1977 
 
In S v Maswanganyi 412  the Court reiterated that section 37(1)(c) of the 
Criminal Procedure Act provides that police officials are allowed to take the 
necessary steps to have the blood sample of an arrestee taken.413 
 
Section 37 of the Criminal Procedure Act414 should not be read in isolation, 
but should be read with both sections 212415  and 225416 of the Criminal 
Procedure Act.417 
                                            
409  Bruce ‘Police Brutality it South Africa’ as stated in Woolman and Bishop (eds) 
Constitutional Law of South Africa Commentary 2ed (2014) Chapter 23B page 19-20.  
410  Woolman and Bishop Constitutional Law of South Africa Commentary 20.  
411  Forensic Genetics Policy Initiative “South African Prisoners to be Forced to Provide DNA 
Samples?” (3 May 2016) http://dnapolicyinitiative.org/south-african-prisoners-to-be-forced-
to-provide-dna-samples/ (accessed 2016-09-04).  
412  2014 (1) SACR 622 (GP).  
413  2014 (1) SACR 622 (GP) at 17.  
414  51 of 1977.  
415  Section 212 (6) provides as follows: “In criminal proceeding in which the finding of or action 
taken in connection with any particular fingerprint, body-print, bodily sample or crime scene 
sample is relevant to the issue, a document purporting to be an affidavit made by a person 
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who in that affidavit alleges that he or she is in the service of the State and that he or she is in 
the performance of his or her official duties –  
(a) found such fingerprint, body-print, bodily sample or crime scene sample at or in the 
place or on or in the article or in the position or circumstances stated in the affidavit; 
or 
(b) dealt with such fingerprint, body-print, bodily sample or crime scene sample in the 
manner stated in the affidavit, shall, upon the mere production thereof at such 
proceedings, be prima facie proof that such fingerprint, body-print, bodily sample or 
crime scene sample, was so found or, as the case may be, was so dealt with”. 
Section 212 (8) (a) provides as follows: “In criminal proceedings in which the collection, receipt, 
custody, packing, marking, delivery or dispatch of any fingerprint or body-print, article of 
clothing, specimen, bodily sample, crime scene sample, tissue (as defined in section 1 of the 
National Health Act), or any object of whatever nature is relevant to the issue, a document 
purporting to be an affidavit made by a person who in that affidavit alleges –  
(i) that he or she is in the service of the State or of a provincial administration, any 
university in the Republic or anybody designated by the Minister under 
subsection (4);  
(ii) that he or she in the performance of his or her official duties –  
(aa) received from any person, institute, state department or body 
specified in the affidavit, a fingerprint or body-print, article of clothing, 
specimen, bodily sample, crime scene sample, tissue or object described in 
the affidavit, which was packed or marked or, as the case may be, which he 
or she packed or marked in the manner described in the affidavit;  
(bb) delivered or dispatched to any person, institute, state department or 
body specified in the affidavit, a fingerprint or body-print, article of clothing, 
specimen, bodily sample, crime scene sample, tissue or object described in 
the affidavit, which was packed or marked or, as the case may be, which he 
or she packed or marked in the manner described in the affidavit; 
(cc) during a period specified in the affidavit, had a fingerprint or body-
print, article of clothing, specimen, bodily sample, crime scene sample, 
tissue or object described in the affidavit in his or her custody in the manner 
described in the affidavit, which was packed or marked in the manner 
described in the affidavit,  
shall, upon the mere production thereof at such proceedings, be prima facie 
proof of the matter so alleged: Provided that the person who may make such 
affidavit in any case relating to any article of clothing, specimen, bodily 
sample, crime scene sample or tissue, may issue a certificate in lieu of such 
affidavit, in which event the provisions of this paragraph shall mutatis 
mutandis apply with reference to such certificate.” 
416  Section 225 provides as follows: “(1) Whenever it is relevant at criminal proceedings to 
ascertain whether –  
(a) any fingerprint, body-print or bodily sample, as defined under Chapter 3, or the 
information derived from such prints or samples, of an accused at such proceedings 
corresponds to any other fingerprint, body-print, bodily sample, crime scene sample 
or the information derived from such sample; or 
(b) the body of such an accused has or had any mark, characteristic or distinguishing 
feature or shows or showed any condition or appearance,  
evidence of the fingerprints or body-prints of the accused or that the body of the accused has 
or had any mark, characteristic or distinguishing feature or shows or showed any 
condition or appearance, including evidence of the results of any blood test of the 
accused, shall be admissible at such proceedings.  
(2) Such evidence shall not be inadmissible by reason only thereof that the fingerprint, body-
print, or bodily sample as defined in Chapter 3, in question was not taken or that the 
mark, characteristic, feature, condition, or appearance in question was not ascertained in 
accordance with the provisions of sections 36A, 36B, 36C, 36D, 36E or 37, or that it was 
taken or ascertained against the wish or will of the accused concerned”. 
417  51 of 1977.  
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Ackerman J in S v Binta 418  held that section 37(2)(a) of the Criminal 
Procedure Act authorises a district surgeon or registered medical practitioner 
to collect a blood sample from an individual. Furthermore, a police official may 
collect a fingerprint or a footprint from an individual. Therefore, these 
provisions require certain persons to act in a certain manner; in other words, 
certain rights are conferred on the persons in question to act in the manner 
provided. These provisions can barely be interpreted to apply only to those 
cases where the individual voluntarily consents to the specific acts being 
performed. At common law, the consent of an individual would make 
legitimate what would otherwise be an assault. Hence, the Court held that the 
police could use the necessary force in order to obtain such a sample as 
contained under section 37, as long as the force is reasonable.419 
 
In the case of Minister of Safety and Security and Another v Gaqa420 a bullet 
was lodged in the respondent’s leg. The applicants brought an application to 
the court to grant permission for the bullet to be surgically removed from the 
respondent’s leg in order for ballistic tests to be performed on the bullet. The 
Court held that the order sought encompasses and involved the limitation of 
the respondent’s rights to bodily integrity. The Court reiterated that rights 
entrenched in the Constitution are not absolute, and can be limited in terms of 
section 36 of the Constitution. The Court referred to the decision of Brand J in 
Dotcom Trading 121 (Pty) Ltd t/a Live Africa Network News v The Honourable 
Mr Justice King NO421 where it was held that, when interpreting and applying 
section 36, it is essential to weigh up or balance competing values or interests 
against each other. However, this can only be done on a case-by-case basis 
and the facts and circumstances of each particular case need to be 
considered and taken into account. The Court further went on to hold that if 
the application is not granted, it will result in serious crimes not being solved, 
it will interfere with the law enforcement system as well as the communities’ 
interest in solving crime being diminished. The Court held that the 
                                            
418  S v Binta 1993 (2) SACR 553 (C).  
419  S v Binta 1993 (2) SACR 553 (C) at 561j-562d.  
420  2002 (1) SACR 654 (C).  
421  Dotcom Trading 121 (Pty) Ltd t/a Live Africa Network News v The Honourable Mr Justice 
King NO and Others 2000 (4) All SA 128 (C).  
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respondent’s interests were of lesser significance and therefore the Court 
granted the application in favour of the interests of the community.422 
 
Conversely, in Minister of Safety and Security v Xaba423 the Court came to a 
different conclusion. The Court held that removing a bullet by surgical means 
could not fall under the provisions of sections 27 or 37 of the Criminal 
Procedure Act and such procedure would be in conflict with the right to bodily 
and psychological integrity, as provided for by section 12 of the Bill of Rights. 
The Court disagreed with the decision in Gaqa424  and held that such a 
complicated problem of reaching a balance between the individual’s interests 
and those of the community should be dealt with by the Legislature.425 It is 
submitted that this approach should be favoured over the decision in S v 
Gaqa.426 However, each case will need to be decided on its own merits.  
 
5 9 The Presumption of Innocence 
 
Section 35(3)(h) of the Constitution427  guarantees every person arrested, 
detained or accused of a crime the right to be presumed innocent. The basis 
of the presumption of innocence is both wide and diverse and places a burden 
on the State to prove the guilt of the accused beyond a reasonable doubt in 
criminal cases. 428  This standard was described as the “golden thread” 
underpinning criminal law in Woolmington v Director of Public Prosecutions.429 
The Constitutional Court has reiterated this principle on many occasions, for 
example in S v Zuma,430 S v Coetzee,431 S v Bhulwana; S v Gwadiso432 and S 
v Boesak.433 
                                            
422  Minister of Safety and Security and Another v Gaqa 2002 (1) SACR 654 (C) 659.  
423  Minister of Safety and Security and Another v Xaba 2004 (1) SACR 149 (D).  
424  Minister of Safety and Security and Another v Gaqa 2002 (1) SACR 654 (C). 
425  Minister of Safety and Security and Another v Xaba 2004 (1) SACR 149 (D) at 161.  
426 Minister of Safety and Security and Another v Gaqa 2002 (1) SACR 654 (C). 
427  The Constitution of the Republic of South Africa, 1996.  
428  Schwikkard and Van der Merwe Principles of Evidence 514. 
429  Woolmington v Director of Public Prosecutions [1935] AC 462 (HL) at 481.  
430  S v Zuma 1995 (1) SACR 568 (CC) at 570-571.  
431  S v Coetzee 1997 (3) SA 527 (CC) at 528.  
432  S v Bhulwana; S v Gwadiso 1995 (2) SACR 748 (CC) at 749.  
433  S v Boesak 2001 (1) SA 912 (CC) at [16]. 
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The presumption of innocence is necessary in order to avoid the possibility or 
likelihood of wrongful convictions.434 
 
It is the duty of the prosecution to prove the guilt of the accused person 
beyond a reasonable doubt. “Our society has determined that it is far worse to 
convict an innocent man than to let a guilty man go free”.435 
 
According to section 37 of the Criminal Procedure Act436 it is legitimate for 
police officials to take the necessary steps in order to obtain any bodily 
sample. It is common cause that the acquiring of such evidence might 
incriminate the accused person. A question that needs to be answered in this 
regard is whether section 37 is in conflict with the constitutional right for a 
person not to be forced to make an admission which can be used in evidence 
against such person. Before there was any legislative authorisation there was 
some authority for the view that the ascertainment of bodily samples or 
features, without the consent of the accused, violated the common-law 
privilege against self-incrimination.437 
 
Nevertheless, there is no longer support for this view. In Re R v Matemba438 
the then Appellate Division considered the admissibility of a palm-print which 
was taken without the consent of the suspect and held that it would be 
admissible because the privilege against self-incrimination was only 
applicable to testimonial statements or remarks.439 
 
In S v Huma (2)440 the Court, per Claasen J, held that the collection of 
fingerprints did not amount to testimonial evidence and therefore did not 
                                            
434  Currie and De Waal The Bill of Rights Handbook 6th ed 2013 753. 
435  Currie and De Waal The Bill of Rights Handbook 754. 
436  51 of 1977.  
437  Curry and De Waal The Bill of Rights Handbook 774.  
438  Re R v Matemba 1941 AD 75. 
439  Re R v Matemba 1941 AD 75 at 82 to 83 Watermeyer JA held as follows: “Now, where a 
palm-print is being taken from an accused person, he is, as pointed out by Innes CJ in R v 
Camane (1925 AD 570 at 575), entirely passive. He is not being compelled to give 
evidence or to confess, any more than he is being compelled to give evidence or confess 
when his photograph is being taken or when he is put upon an identification parade or 
when he is made to show a scar in court.” 
440  S v Huma (2) 1995 (2) SACR 411 (W).  
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violate the accused’s right to be presumed innocent or the accused’s privilege 
against self-incrimination.441 The Court favoured the decision in Schmerber v 
California442 which held that the Fifth Amendment privilege under the United 
States Constitution deals only with statements, testimony or any other 
communicative acts by the accused person, and consequently the privilege 
against self-incrimination does not apply to non-communicative acts by the 
accused, for example the collection of a blood test.443 This case was also 
discussed briefly in the previous chapter.  
 
In S v Singo444 the Court referred to S v Manamela445 and held that the 
presumption of innocence as a right contained in the Constitution is limited to 
the condition that guilt be proved beyond a reasonable doubt, whereas the 
provision for the burden of proof is a result of the right to remain silent which 
seems to be a far more flexible right.446 
 
According to Theophilopoulos, 447  collecting DNA or bodily samples is a 
completely passive process, because it is non-testimonial in nature, the 
person providing the sample does not have to make a choice between telling 
the truth and being dishonest.448 It is submitted that a DNA sample or bodily 
sample is just another piece of evidence, like fingerprints, or a weapon 
collected at a crime scene, which can easily be refuted by other evidence. It is 
also of importance to note that the mere fact that a DNA sample has been 
collected and analysed does not necessarily constitute conclusive proof. All it 
does is tell one whether the accused could or could not have been the source 
of the blood or other DNA evidence left at a crime scene. Other evidence is 
needed to determine the guilt or innocence of an accused person.449 
                                            
441  S v Huma (2) 1995 (2) SACR 411 (W) at 419.  
442  384 U.S. 757, 771 (1966). 
443  Schmerber v California 384 U.S. 757, 771 (1966) as discussed in Currie and De Waal The 
Bill of Rights Handbook 774. 
444  S v Singo 2002 (2) SACR 160 (CC).  
445  2000 (3) SA (1) (CC). 
446  S v Singo 2002 (2) SACR 160 (CC) at 30; Currie and De Waal The Bill of Rights 
Handbook  755.  
447  Theophilopoulos 2010 South African Law Journal 136. 
448 Ibid.  
449 Meintjies-Van der Walt DNA in the Courtroom 54; Muller 2012 Stellenbosch Law Review 
372.  
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5 10 DNA Profiles and the Rights entrenched in the Bill of Rights 
 
When considering the constitutionality of certain sections of the DNA Act, 
there is usually a balancing between the human rights of the person arrested 
or convicted and the rights of the State in the administration of justice.450 
 
The Constitution provides certain rights to arrested, detained and accused 
persons.451 These rights are all based on the umbrella concept of the right to 
a fair trial.  
 
5 11 DNA Profiles and the Right to Privacy 
 
This research will discuss whether an individual’s right to privacy is infringed 
by the collection, use, storage and retention of DNA profiles and DNA 
samples.  
 
                                            
450  Meintjes-Van der Walt and Knoetze 2015 SACJ 131.  
451  Section 35 of the Constitution provides as follows: 
(3) Every accused person has a right to a fair trial, which includes the right –  
(a) to be informed of the charge with sufficient detain to answer it;  
(b) to have adequate time and facilities to prepare a defence;  
(c) to a public trial before an ordinary court;  
(d) to have their trial begin and conclude without reasonable delay;  
(e) to be present when being tried;  
(f) to choose, and be represented by, a legal practitioner, and to be informed of this 
right promptly;  
(g) to have a legal practitioner assigned to the accused person by the state and at 
state expense, if substantial injustice would otherwise result, and to be informed 
of this right promptly;  
(h) to be presumed innocent, to remain silent, and not to testify during the 
proceedings; 
(i) to adduce and challenge evidence;  
(j) not to be compelled to give self-incriminating evidence;  
(k) to be tried in a language that the accused person understands or, if that is not 
practicable, to have the proceedings interpreted in that language;  
(l) not to be convicted for an act or omission that was not an offence under either 
national or international law at the time it was committed or omitted;  
(m) not to be tried for an offence in respect of an act or omission for which that 
person has previously been either acquitted or convicted;  
(n) to the benefit of the least severe of the prescribed punishments if the prescribed 
punishment for the offence has been changed between the time that the offence 
was committed and the time of sentencing; and  
(o) of appeal to, or review by, a higher court.  
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The right to privacy is guaranteed by section 14 of the Constitution, it “relates 
to a state in which one is not observed or disturbed by other people”.452 The 
right to privacy is closely connected to the right to human dignity.453 
 
In Bernstein v Bester454 the Constitutional Court held that when dealing with 
privacy, it is only “the inner sanctum of a person, such as his/her family life, 
sexual preference and home environment” which are safeguarded from 
erosion by opposing rights of the community.  
 
Even though section 39 of the Constitution makes provision for the 
consideration of international law in the interpretation of the Bill of Rights, it is 
worrying that the African Charter on Human and People’s Rights makes no 
mention of the right to privacy.455 
 
Furthermore section 9(2) of the European Convention on Human Rights offers 
the concept of proportionality and maintains that a human right may be 
subject under law to reasonable and justifiable limitations, but still bearing in 
mind the factors which aim to balance competing public and private 
interests.456 
 
The Constitutional Court, per Ackermann J, held in Investigating Directorate: 
Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In re 
Hyundai Motor Distributors (Pty) Ltd v Smit NO457 that privacy has been 
discussed by the Constitutional Court in a number of judgments. 458 
                                            
452  Govindjee and Vrancken (eds) Introduction to Human Rights Law (2009) 101.   
453  National Coalition for Gay and Lesbian Equality and Another v Minister of Justice 1999 (1) 
SA 6 (CC) para. 30, as quoted in Govindjee and Vrancken Introduction to Human Rights 
Law 101.  
454  Bernstein and Others v Bester No and Others 1996 (4) BCLR 449 (CC) par 67.  
455  Knoetze and Crouse 2016 Obiter 54. 
456  European Court of Human Rights “European Convention of Human Rights”  
http://www.echr.coe.int/Documents/Convention_ENG.pdf . 
457  Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) 
Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smit NO 2001 1 SA 545 (CC).  
458  See National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and 
Others 1999 (1) SA 6 (CC) at 29-32; Mistry v Interim Medical and Dental Council of South 
Africa and Others 1998 (4) SA 1127 (CC) at 22-23, 25,27-30; Case and Another v Minister 
of Safety and Security and Others, Curtis v Minister of Safety and Security 1996 (5) BCLR 
609 (CC).   
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Furthermore, the right to privacy is considered as lying along a continuum, 
where the more an individual communicates and connects with the world 
outside of his or her personal space, the more the right to privacy 
diminishes.459 
 
The collecting and dissemination of private facts pose a direct risk to a person 
as well as their expectation of privacy. In order to protect an individual’s right 
to privacy, a person should be able to keep control over his or her personal 
information, or as far as possible, retain oversight of the personal information 
or DNA material taken from him or her.460 In NM v Smith461 the Constitutional 
Court discussed the limitations of the “private-law” protection of privacy under 
the “actio iniuriarum”. This case involved disclosing the names of HIV-positive 
women, which the Court found by doing this, the women’s right to privacy was 
infringed. This right entails that facts be kept private, and alternatively “private 
facts” are those facts or information that will cause mental distress and injury 
to anyone influenced by ordinary feelings and intellect and there is a 
motivation to keep such facts private.462 
 
Knoetze and Crouse maintain that when a person commits a crime or offence, 
it is to the detriment of society as a whole and therefore a person has moved 
away from his or her intimate sphere where privacy must be protected the 
most. Furthermore, an arrestee’s right to privacy may lawfully be infringed by 
the arrest, detention, searches, seizures, and the collection of certain bodily 
samples, included in this is the collection of DNA samples. Any information 
relating to a person’s DNA sample or profile qualifies as personal facts or 
information, which needs to be protected by the Bill of Rights.463 
 
                                            
459  Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) 
Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smit NO 2001 1 SA 545 (CC) para 15; 
Knoetze and Crouse 2016 Obiter 54.  
460 Knoetze and Crouse” 2016 Obiter 55. 
461  NM and Others v Smith and Others (Freedom of Expression Institute as Amicus Curiae) 
2007 (5) SA 250 (CC) para 33.  
462  NM and Others v Smith and Others 2007 (5) SA 250 (CC) para 34.  
463  Knoetze and Crouse 2016 Obiter 55. 
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When dealing with privacy, it is often necessary to balance the interests of a 
person against those of the State. The following factors need to be considered 
in this regard:  
(a) The right to privacy is normally more easily restricted by a provision that 
seeks to acquire evidence in criminal prosecution.  
(b) The scope of a provision also has an impact on whether it will be 
restricted or not.  
(c) In order for a law to reasonably restrict a right in the Bill of Rights, there 
must be a causal connection between the purpose of the law and the 
restrictions imposed by it.  
(d) Whenever a certain right is limited, the limitation will only be justifiable if 
there are no other means, or at least less restrictive means, to achieve its 
purpose.464 
 
The right to privacy is not so much affected by the collection of DNA samples 
and profiles, but rather their retention and the purpose for which they will be 
used.  
 
Matters concerning who should be included in a DNA database, how long 
samples or profiles should be retained and what types of searches are 
allowed, are often specifically set out and dealt with in legislation. However, 
the uses to which samples can subsequently be put to for a useable database 
DNA profile being developed is seldom explicitly regulated. Countries often do 
not identify what uses may or may not be made of biological material. Very 
little attention has been paid to the non-forensic uses of forensic DNA 
samples and profiles.465 Legal challenges arise very often in the secondary 
use of data, when such data or information is used without the consent of the 
                                            
464  Govindjee and Vrancken Introduction to Human Rights Law 104.  
465  Christopher H. Aspen The Non-Forensic Use of Biological samples Taken for Forensic 
Purposes: An International Perspective (Report prepared for the American Society of Law, 
Medicine and Ethics) 1 as discussed in Govender The Protection of Genetic Privacy in 
South Africa: Towards a Legislative Response based on a Cross-Jurisdictional Review of 
Legal Developments (Published Doctoral Thesis, University of Witwatersrand) 2012 27. 
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person from whom the data or information originated. This could have a 
serious negative impact on a person’s right to privacy.466 
 
The Protection of Personal Information Act467 was assented to on the 19th of 
November 2013. Section 1, part A of Chapter 5, section 112 and section 113 
came into operation on the 11th of April 2014.468 The coming into operation of 
the rest of the Act is still to be proclaimed.  
 
Section 1 of the Protection of Personal Information Act 469  provides that 
biometrics means a method of personal identification that is centered on 
physiological, physical or behavioural classification, which includes blood 
typing, fingerprinting, DNA analysis, retinal scanning and voice recognition.  
 
Section 2 of the Act states that the purpose of the Act is to firstly, give effect to 
the right to privacy, as found in the Constitution, by protecting and 
safeguarding personal information when it is dealt with by any person 
authorised thereto, however, this is subject to justifiable limitations which are 
aimed at: balancing the right to privacy and other rights, specifically those 
related to access of information; and protecting fundamental interests, 
included in this is the free flow of information, both within the Republic and 
across international borders. Secondly, to manage the way in which personal 
information may be processed and handled, by creating certain conditions 
that prescribe the minimum threshold requirements for the authorised and 
legal processing of personal information (this must also be in line with 
international standards). Thirdly, to provide remedies and rights to people to 
ensure that their personal information is processed in terms of the Act. Finally, 
to establish voluntary and compulsory measures, which involve the 
                                            
466  Govender The Protection of Genetic Privacy in South Africa 26.  
467  4 of 2013. 
468 The South African Institute of Chartered Accountants “Proclamation of effective date of 
certain sections” (7 December 2015) 
https://www.saica.co.za/Portals/0/Technical/LegalAndGovernance/37544_pro25.pdf 
(accessed 2016-03-27).  
469  4 of 2013.  
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establishment of an Information Regulator, to make sure that the rights 
established in this Act are promoted and protected.470 
 
The Constitutional Court’s handling of the interim Constitution’s right to 
privacy, in Bernstein v Bester471 remains its strongest and most all-inclusive 
interpretation of the right to privacy.472 
 
The Constitutional Court in Bernstein v Bester473 per Ackermann J further held 
that a “legitimate expectation of privacy” has both a subjective and objective 
element. The subjective expectation element offers an explanation for the 
legitimacy of losses of privacy. No one can expect their privacy to be 
respected or protected where one explicitly or implicitly consented to having 
their privacy infringed. The objective element deals with the fact that one’s 
subjective privacy intuitions must be reasonable in order to qualify as 
deserving of protection.474 
 
5 12 DNA Profiles and the Right to Dignity 
 
Section 10 of the Constitution475 guarantees everyone the right to inherent 
human dignity as well as the right to have their dignity respected and 
protected. 
 
The notion of dignity has its roots in the work of Emmanuel Kant who 
maintained that it epitomised the obligation to respect human beings as 
creatures capable of rational choice and decision-making.476 Dworkin explains 
further that Kant’s idea of dignity or respect for individuals as full members of 
the community can also be expressed in the language of equality and 
                                            
470  Section 2 of the Protection of Personal Information Act 4 of 2013.  
471  Bernstein and Others v Bester No and Others 1996 (4) BCLR 449 (CC). 
472  Currie and De Waal The Bill of Rights Handbook 297. 
473  Bernstein and Others v Bester No and Others 1996 (4) BCLR 449 (CC). 
474  Bernstein and Others v Bester No and Others 1996 (4) BCLR 449 (CC) para 75; Currie 
and De Waal The Bill of Rights Handbook 297. 
475  The Constitution of the Republic of South Africa, 1996. Hereinafter referred to as the 
Constitution.  
476  Meyerson “Does the Constitutional Court of South Africa Take Rights Seriously? The Case 
of S v Jordan” 2004 Acta Juridica 138 149. 
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fairness. All human beings are equal and are entitled to the same concern 
and respect.477 
 
In Ex Parte v Minister of Safety and Security: In Re S v Walters,478 Justice 
Kriegler held that the right to life, to human dignity and to bodily integrity are 
independently necessary and collectively underlie the values on which the 
Constitution is founded.479  
 
Ronald Dworkin further maintained that the most significant feature of 
Western political culture is the idea of human dignity:  
“That people have the moral right – and the moral responsibility – to 
confront the most fundamental questions about the meaning and value of 
their own lives for themselves, answering to their own consciences and 
convictions…indeed the most basic premise of Western democracy – 
that government should be republican rather than despotic – embodies a 
commitment to that conception of dignity.”480 
 
O’Regan J in Dawood v Minister of Home Affairs; Shalabi v Minister of Home 
Affairs; Thomas v Minister of Home Affairs481 held that the significance of 
human dignity in our Constitutional framework cannot be denied. The right to 
dignity is entrenched in the Constitution in order to alleviate the fact that in the 
past, human dignity for many South Africans was regularly and cruelly denied. 
Furthermore, another reason it is contained in the Bill of Rights is to inform the 
future and future generations to invest in our democracy respect for the 
intrinsic worth of all human beings. Human dignity consequently informs 
constitutional decision-making and interpretation at a range of levels. It is also 
a value that informs the interpretation of other rights in the Bill of Rights. The 
Constitutional Court has previously recognised the importance of human 
dignity when interpreting other rights, for example, the right to life and the right 
                                            
477 Meyerson “Does the Constitutional Court of South Africa Take Rights Seriously?” 2004 
Acta Juridica 149. 
478  Ex parte Minister of Safety and Security and Others: In Re S v Walters and Another 2002 
(4) SA 613 (CC).  
479  2002 (4) SA 613 (CC) 28.  
480  Ronald Dworkin Life’s Dominion (1993) 166-7 as discussed in Hoctor “Dignity, Criminal 
Law and the Bill of Rights” (2004) 121 The South African Law Journal 304 305.  
481  Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v 
Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and 
Others 2000 (8) BCLR 837 (CC). 
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to equality. Human dignity is also a very important aspect in the limitation of 
rights. Human dignity is not only a value which must be considered, it is also 
an enforceable right. In several cases, where the value of human dignity is 
transgressed, the main constitutional breach occasioned may be of a more 
specific right such as the right to bodily integrity or the right to equality, for 
example.482 
 
The fact that the right to dignity is entrenched in the Bill of Rights forces 
individuals to acknowledge the value and intrinsic worth of all people in our 
society. This reflects Kantian philosophy, which dictates that dignity is an 
essential part of human nature, which is succinctly described in the following 
statement:  
“Human beings are not commodities to which a price can be attached: 
they are creatures with inherent and infinite worth; they ought to be 
treated as ends in themselves, never merely a means to an end”.483 
 
In S v Dzukuda; S v Tshilo484 the Constitutional Court, per Ackermann J, held 
that when considering what a fair trial entails, one should keep in mind that 
dignity, freedom and equality are the core and fundamental values of our 
Constitution. An important aspect encompassing the right to a fair criminal trial 
is to ensure satisfactorily that “innocent people are not wrongly convicted”, as 
this could have serious and far reaching adverse effects on the accused’s 
constitutional rights to dignity and freedom. There are, nonetheless, other 
elements of the right to a fair trial, namely, the right to be presumed innocent, 
the right to legal representation, a trial which is held in public and which is not 
unduly delayed, which cannot be rationalised entirely on the basis of avoiding 
a wrongful conviction, but which emanates predominantly from considerations 
of dignity and equality.485 
 
The Constitutional Court in S v Makwanyane486 held that the right to life and 
the right to human dignity are entwined. For a person to live a good life, they 
                                            
482  2000 (8) BCLR 837 (CC) para 35.  
483  S v Dodo 2001 (3) SA 382 (CC) para 38. 
484  S v Dzukuda; S v Tshilo 2000 (4) SA 1078 (CC).  
485  2000 (4) SA 1078 (CC) para 11.  
486  1995 (2) SACR 1 (CC). 
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need to be treated with dignity, because without dignity, human life is 
significantly reduced. And on the other hand, without life, there cannot be 
dignity.487 
 
It is submitted that Chaskalson succinctly summed up the essence of human 
dignity when he stated that:  
“As an abstract value, common to the core values of our Constitution, 
dignity informs the content of all the concrete rights and plays a role in 
the balancing process necessary to bring different rights and values into 
harmony. It too, however, must find its place in the constitutional order. 
Nowhere is this more apparent than in the application of the social and 
economic rights entrenched in the Constitution. These rights are rooted in 
respect for human dignity, for how can there be dignity in a life lived 
without access to housing, health care, food, water or in the case of 
persons unable to support themselves, without appropriate assistance. In 
the light of our history the recognition and realization of the evolving 
demands of human dignity in our society – a society under transformation 
– is of particular importance for the type of society we have in the 
future”.488 
 
In the United States Constitution, the right to individual liberty is ranked as a 
superior right. However, in the South African Constitution, the rights of human 
dignity, equality and freedom are founding values and require the notion of a 
constitutional dispensation in which the objective of rights is not only to 
safeguard individual liberty against state power but in which state power is 
used to protect the aims of dignity and equality. 489  Furthermore, dignity 
underpins the substance of all the concrete rights and plays a crucial part in 
the balancing method used by the Court in order to weigh up rights.490 
 
The right to human dignity is also a fundamental concept of the right not to be 
tortured or treated or punished in a cruel, inhumane or degrading way. 
Chaskalson P also noted in S v Makwanyane491 that the right to dignity is one 
                                            
487  1995 (2) SACR 1 (CC) para 326-327.  
488  Chaskalson in the Third Bram Fisher Memorial Lecture as discussed in Goolam “Human 
Dignity – Our Supreme Constitutional Value” 2001 Potchefstroom Electronic Law Journal 1 
10.   
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of the important aspects that needs to be considered in order to determine 
whether a person has been treated in a cruel, inhumane or degrading way.492 
 
Incarceration definitely impacts on a person’s right to human dignity, however, 
it is necessary for the state to impose punishment in order for the criminal 
justice system to function properly.493 The conditions in which prisoners are 
placed inescapably means that they will have to withstand more restrictions 
on their rights, including the right to dignity, than other members of society. 
But any restrictions on their rights must be reasonable and justifiable keeping 
in mind the objectives of placing them in prison, namely: the deterrence of 
crime and the rehabilitation of the accused.494 
 
5 13 DNA Profiles and the Right to Bodily Integrity 
 
Section 12 of the Constitution deals with the right to freedom and security of 
the person and of particular importance is section 12(2)(b) which states that 
everyone has the right to bodily and psychological integrity, which includes 
the right to security in and control over their body; and not to be subjected to 
medical or scientific experiments without a person’s informed consent.  
 
The collection of a DNA sample taken from a person may be a substantial 
intrusion to bodily integrity, especially if it has been taken without consent, or 
where reasonable force is used to obtain the sample.495 
 
Section 12 of the Constitution496 incorporates both a right to freedom and 
security of the person and a right to bodily and psychological integrity. The 
right contained in section 12(2) outlines the right to include protection of 
physical integrity and extends its protection to psychological integrity.497 
 
                                            
492  1995 (2) SACR 1 (CC) para 94 and 135.  
493  Currie and De Waal The Bill of Rights Handbook 254.  
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In principle, the right to freedom and security is the right to not be disturbed. In 
respect of one’s body the right produces a sphere of individual assurance. 
There are two aspects of this, namely, “security in” and “control over” one’s 
body, however, these aspects do not mean the same thing. The former 
implies the protection of bodily integrity against interferences by the state and 
others. The latter implies the protection of ‘what could be called bodily 
autonomy or self-determination against interference’. 498 
 
Section 12(2)(b) must be read with section 12(2)(c), in other words, the right 
to be absolved from violence. According to Tribe it is imperative to discuss 
these matters and in such discussions make sure that the intrusion caused by 
a police official who softly pushes a person to make way for an oncoming 
ambulance, for instance, does not extend even possibly as an attack on a 
person’s privacy or personhood.499 
 
Insignificant infringements on bodily integrity demanding constitutional 
attention occur most commonly in the context of the investigation or 
avoidance of crime.500 
 
When dealing with cases regarding breaches of the right to bodily integrity, 
the courts will be required to find conditions or norms for differentiating 
acceptable from unacceptable invasions. In the United States of America, the 
courts usually allow for a set of rough and basic guidelines. In order to escape 
or prevent uncertainty, a decision to interfere with a person’s bodily integrity 
must be procedurally regular. A good example is provided in the fact that the 
requirement of reasonable suspicion must be present before a close body 
search would be permitted.501 
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5 14 DNA Profiles and the Right to Equality 
 
The right to equality is entrenched in section 9 of the Constitution502 and the 
achievement of equality is also one of the values on which South Africa is 
founded in terms of section 1(a) of the Constitution.  
The Constitutional Court explained the way in which an equality enquiry must 
proceed in the case of Harksen v Lane NO and Others.503 The enquiry asks: 
(a) Whether the provision differentiates between people and categories 
of people? If so, does the differentiation bear a rational connection 
to a legitimate government purpose? If it does not, there is a 
violation of section 9(1). Even if it does, it might still amount to 
discrimination.  
(b) Does the differentiation amount to unfair discrimination? This 
requires a 2 stage analysis: 
(i) Firstly, does the differentiation amount to ‘discrimination’? If it 
is on a specified ground, then discrimination will have been 
established. If not, it will depend upon whether, objectively, 
the ground is based on attributes and characteristics which 
have the potential to impair the fundamental human dignity of 
                                            
502  Section 9 of the Constitution of the Republic of South Africa, 1996 reads as follows:  
(1) Everyone is equal before the law and has the right to equal protection and benefit 
of the law. 
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persons as human beings or to affect them adversely in a 
comparably serious manner. 
(ii) If the differentiation amounts to “discrimination”, does it 
amount to “unfair discrimination?” If it has found to be on a 
specified ground, unfairness will be presumed.  
(c) If the discrimination is found to be unfair, then it must be determined 
whether it can be justified in terms of section 36 of the 
Constitution.504 
 
The right to human dignity and equality are also interconnected. Since each 
person enjoys human dignity in equal measure, everyone must be treated 
equally and worthy of respect. If a person is unfairly discriminated against, not 
only their right to equality is diminished, but also their right to human dignity. 
In order to respect an individual as a person with dignity, all persons should 
be seen as having the ability to make individual choices.505 
 
5 15 Limitation of Rights 
 
However, rights in the Bill of Rights may be limited in terms of section 36506 of 
the Constitution.  
                                            
504  Section 36 (1) of the Constitution of the Republic of South Africa,1996 states:  
(1) The rights in the Bill of Rights may be limited only in terms of a law of general 
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(a) The nature of the right; 
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Section 36 of the Constitution, also known as the limitation clause, reflects the 
understanding that rights cannot just be limited under ordinary utilitarianism 
reasoning, but a much higher standard is required for a right in the Bill of 
Rights to be limited.507 
 
The words “limitation” and “infringement” are used synonymously. If a 
provision limits a right, technically speaking, it also infringes the right in 
question. Not all violations of rights contained in the Bill of Rights are 
unconstitutional. The purpose behind a limitation must be extremely strong.508 
 
The United States Constitution does not contain a limitation clause. 
Limitations are proven by means of reading and analysis of the right by the 
courts. For instance, according to the First Amendment “Congress shall make 
no law…abridging the freedom of speech”. However, this right is not absolute 
and is capable of limitation. The US courts have held that the government is 
allowed to pass laws forbidding obscene speech or defamation, for 
example.509 
 
A court cannot decide arbitrarily whether a limitation is rational or permissible 
in “an open and democratic society based on human dignity, equality and 
freedom”. Sometimes, in order to determine the justifiability of the limitation, 
sociological or statistical evidence is needed. Furthermore, where the 
justification of a right relies on factual and/or policy concerns, it is imperative 
that all such material and concerns are presented to the court.510 
 
5 15 1 A Law of General Application 
 
In order for a right to be validly limited in terms of the Bill of Rights, it has to be 
done by a “law of general application”. The “law of general application” 
prerequisite is an expression of a fundamental legal principle known as the 
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rule of law. There are two aspects of the rule of law that need to be 
considered. Firstly, the power of the government stems from the law. The 
government must have lawful power and authority for its actions in order to 
avoid a situation of dictatorship or tyranny. The Constitutional Court has not 
dealt with specifically what the “law of general application” entails, but it 
involves all forms of legislation, the common law as well as customary law. 
The Second aspect of the rule of law involves the character or value of the 
law that permits a particular action. The concept of the rule of law and “law of 
general application” must also include that a rule or directive must apply 
objectively and not target a specific group of people. In order words, it must 
not be imbalanced or subjective in its application.511  Although delegated 
legislation qualifies as law for the function and purposes of the “law of general 
application”, administrative action does not fall under this heading and, 
therefore, does not qualify as a law of general application.512 
 
Furthermore, a key feature of the rule of law indicates that rules must be 
clearly worded and must also be easily accessible. It is due to this principle 
that section 36 necessitates that restriction of rights may be reasonable only if 
a law of general application approves them.513 
 
The limitation clause as contained in section 36 does not transform into a 
standard limitation test. The circumstances of each particular case will 
determine how the test will be applied.514 
 
5 15 2 The Nature of the Right 
 
The proportionality or balancing test involves weighing up the harm done, or 
in other words, the invasion of the right, against the purpose or benefits that 
the law aims to achieve. Moreover, some rights are more important than 
                                            
511  Currie and De Waal The Bill of Rights Handbook 155-156; Iles “A Fresh Look at 
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others.515 This will need to be decided on a case-by-case basis and it is 
important for each case to be decided on its own merits.  
 
5 15 3 The purpose of the limitation 
 
In S v Makwanyane516 the Court held that a person’s dignity is definitely 
infringed when a person enters prison. However, such infringement cannot 
completely violate a prisoner’s right to dignity. Furthermore, imprisonment is 
severe punishment, and prisoners are still entitled to all their rights, except the 
ones that are justifiably limited by the mere fact of being in prison. To be 
justifiable, such violations must be kept to a lowest amount possible: “A 
prisoner is not stripped naked, bound, gagged and chained to his or her cell”. 
Without a legitimate purpose, a limitation cannot be acceptable and 
reasonable.517 
 
The solving or prevention of crime is usually seen as a legitimate purpose. In 
S v Mbatha518 the Court held that a reasonable limitation is to prevent crime 
and to ensure effective policing, especially in light of the high levels of violent 
crime.519 
 
5 15 4 The nature and extent of the limitation 
 
A law that restricts rights should not “use a sledgehammer to crack a nut”. 
Strictly speaking, to ascertain whether the limitation of the right does more 
harm than is reasonable and necessary for accomplishing its purpose 
requires an evaluation of how widespread the infringement is.520 
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5 15 5 The relationship between the limitation and its purpose 
 
In order for a limitation to be appropriate, it must be reasonable and justifiable. 
There must be a worthy intention behind limiting the right. There must also be 
a correlation between the damage done by the encroachment and the 
valuable purpose that the law is meant to accomplish. That is to say that the 
law must incline to aid the purpose that it is intended to serve.521 
 
5 15 6 Less restrictive means to achieve the purpose 
 
The limitation will not be reasonable or justifiable if there are other means that 
could be used to achieve the same purpose that will either not limit rights, or 
limit them to a lesser extent. If a less restricting different approach or 
procedure is available, then such less restricting approach should be 
favoured. A law that violates more rights than necessary is clearly inconsistent 
or “overbroad”, and would more than likely not pass constitutional muster.522 
 
5 16 Balancing of rights 
 
The proportionality principle is becoming more and more popular. A rising 
number of constitutional decisions adopt the proportionality test as the main 
accepted tool to resolve the conflicts between individual rights and the 
interests of the public.523 
 
The Constitutional Court in S v Makwanyane524 was one of the first landmark 
judgments decided in South Africa’s constitutional dispensation. The majority 
judgement, per Chaskalson P, held that when deciding on a limitation of 
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constitutional rights and determining whether it is reasonable and crucial for a 
right to be limited, the court would have to weigh up competing values and 
rights, and make an assessment based on proportionality. The phrases 
“balancing test” and “proportionality” are used synonymously.525  
 
Each case has to be decided on its own merits, so therefore there are no hard 
and fast rules that need to be applied when balancing of rights is considered. 
However, the following considerations will usually be considered: the nature of 
the right that is limited and its significance in a democratic society; the 
purpose and reason for which the right is limited; the degree of the limitation; 
its effectiveness; its necessity and whether there are less damaging means to 
achieve the desired purpose.526 
 
The factors listed in section 36 and mentioned by the Constitutional Court in S 
v Makwanyane527 are not an exhaustive list. The Constitutional Court in S v 
Manamela528 also held that the factors contained in section 36 are not a 
complete list. They form part of the section and should be seen as ‘key 
factors’ that have to be considered in the complete evaluation and 
assessment in the determination of whether a limitation is reasonable and can 
be justified. The Court does not need to adhere to these factors as a ‘check-
list’, but rather engage in a balancing exercise in determining the 
reasonableness and justifiability of the limitation.529 
 
There is a distinction between rights and lesser interests, this is made clear by 
Ronald Dworkin in his description of rights as “trumps”. Rights held by an 
individual are “political trumps held by individuals. Individuals have rights 
when, for some reason, a collective goal is not a sufficient justification for 
denying them what they wish, as individuals, to have or to do, or not a 
sufficient justification for imposing some loss or injury upon them”. Dworkin 
furthermore maintains that collective goals can, in the alternative, justify the 
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invasion of lesser interests. Rights, however, hold a stronger position than the 
general good and the mere fact that exercising a right is not in the public 
interest is not enough justification for the interference with that right. Dworkin 
maintains that government must show not only a rational basis, but also an 
extraordinary interest for laws that infringe any rights.530 
 
On the face of it, it seems that the courts adopt a very broad approach in the 
balancing exercise. Petersen submits that the courts only use the balancing 
test, also known as the proportionality test, in two instances, namely: when it 
upholds the constitutionality of contested legislation or when it scrutinises 
Common Law principles that apply to the relationship between individuals. In 
the alternative, when the court revokes a statute, which is in violation of one of 
the rights in the Bill of Rights, it uses other lines of reasoning to justify its 
decision.531  
 
Balancing is basically a “cost-benefit analysis” which means that the limitation 
of an individual’s right passes constitutional scrutiny if the marginal benefit of 
the state measure, for a purpose which is in the public interest, overrides the 
marginal restriction of the constitutional right. Nonetheless, a “cost-benefit 
analysis” usually requires that the compared goods are commensurable and 
in proportion.532  
 
This research deals with the balancing of an arrestee’s rights as afforded in 
the Constitution and the state’s interest in solving crime as well as effective 
prevention and prosecution.  
 
There are many other reasoning processes that the court adopts instead of a 
balancing approach, some of these include reasoning based on the argument 
that less restrictive means would have achieved the same purpose; over 
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breadth; absence of a legitimate goal, as well as the lack of a rational 
connection.533 
 
The Constitutional Court does not usually just strike down legislation purely by 
using the proportionality test. However, there are instances where this has 
been the case. An example can be found in the case of Ex parte Minister of 
Safety and Security 534  which was a case concerning a provision of the 
Criminal Procedure Act, which allowed individuals to kill a suspect if they 
could not arrest him or avoid them from fleeing. The Court held that this 
provision violated the right to life as contained in the Constitution. Be that as it 
may, the challenged provision allowed for the use of lethal force even in less 
serious or petty offences, such as pickpocketing. The Court held, therefore, 
that there was an evident difference or inconsistency between the rights 
infringed and the interests sought to be advanced.535 
 
It can be said that criminals often come from a socio-economic group that has 
no campaign in political affairs. Moreover, the majority of the population have 
not committed any criminal acts, but rather live in fear of becoming victims of 
crime. Petersen submits that being tough on crime and those who commit 
crime may win votes and elections. Furthermore, he submits that it is 
necessary to have criminal sanctions in a society in order for it to function 
effectively. However, the legislature must make sure that there are procedural 
safeguards in place in order to avoid wrongful or false convictions as well as 
to avoid inappropriate and disproportionate punishment. If the political 
movement fails to guarantee the application of the rule of law in the criminal 
justice system, this role would consequently fall to the courts. Therefore, the 
Court might be obliged to use the proportionality test in order to review 
criminal law or criminal procedure.  Petersen submits further that, very often, 
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political decisions are made behind the veil of legal reasoning when a 
balancing test is used.536 
 
In S v Bhulwana537 O’Regan J held that the court positions the purpose, 
effects and significance of the infringement on the one side of the scale and 
the nature and consequences of the infringement on the other. These are 
then balanced against each other and the more extensive the intrusion into 
fundamental human rights, the more convincing and persuasive the grounds 
of justification must be.538 
 
The Constitutional Court in Thint (Pty) Ltd v National Director of Public 
Prosecutions; Zuma v National Director of Public Prosecutions539  had to 
answer difficult questions regarding the balancing of an individual’s rights 
against those held by the State. The Court held that an extremely delicate 
balance needs to be struck between the need to fight and prevent crime 
against unjustified intrusions of an individual’s privacy and dignity. There are 
two possible outcomes in such an instance, if the balance falls in favour of the 
State, rights contained in the Bill of Rights, which South Africa has fought so 
hard to realise, may be jeopardized. On the other hand, if the balance falls in 
favour of constitutional rights, then the fight against crime, which is a threat to 
society as a whole, may be jeopardized.540 
 
Balancing or the proportionality test has been the subject of much criticism 
among academics and writers. Some academics submit that rights should not 
be balanced against conflicting considerations.541 According to Woolman and 
Botha, the balancing test has four major defects. Firstly, the issue of 
“incommensurability”. The terms “balancing” and “weighing up” propose that 
rights and the competing public interest in their limitation are measurable. 
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538  S v Bhulwana, S v Gwadiso (CCT12/95, CCT11/95) [1995] ZACC 11; 1996 (1) SA 388; 
1995 (12) BCLR 1579 (29 November 1995) at 18. 
539  Thint (Pty) Ltd v National Director of Public Prosecutions and Others; Zuma v National 
Director of Public Prosecutions and Others 2008 (2) (SACR) 421 (CC).  
540  2008 (2) (SACR) 421 (CC) at 231.  
541  Currie 2010  South African Public Law 412-413.  
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Whereas, “human goods are often incommensurable”. Secondly, the issue of 
“subjectivity” and “arbitrariness” needs to be considered. Due to the fact that 
there is no external and objective measurement for the comparison of 
competing rights and interests, the threat of subjectivism occurs, and each 
judge will use his or own subjective ideas in order to “weigh” competing 
interests. Thirdly, “incrementalism” and “conservatism”. Balancing tends to 
offer itself to a restrained incrementalist system of constitutionally inspired 
judicial law-making. The law-maker might apply a different approach to 
balancing every time such a decision needs to be made. Fourthly, the issue of 
“quasi-scientificity”. The proportionality comparison and related language 
proposes that the manner of limitation of rights is a technical, or mechanical, 
process.542 Currie points out a fifth criticism of the balancing test, namely, that 
the proportionality test “fails to take rights seriously” and that it fails to afford 
rights a vital individual significance.543 
 
Although the balancing approach has its critics, it also has its supporters. 
Robert Alexy’s work on the practice of the German Constitutional Court, is a 
good example. An appropriate starting point is to look at an overview of 
Alexy’s arguments about rights, the nature of constitutional rights, 
proportionality and balancing.544 At the outset, it is also important to consider 
Dworkin’s well-known discussion with Hart about positivism’s “model of rules”. 
According to Dworkin, law does not only contain a set of valid and enforceable 
legal rules, but similarly includes ideals that do not operate as rules, but 
function differently as principles, policies and additional kinds of standards. 
Dworkin demonstrates this by mention of the 1889 case of Riggs v Palmer, 
which discussed a situation of whether an heir could inherit when he had 
caused the death of his grandfather and he was named in the will. In this 
case, there were two competing rights or interests at play namely, whether a 
person should be entitled to benefit from his wrongdoing versus the principle 
of upholding a will. The Court in Riggs held that the person who caused the 
                                            
542  Woolman and Botha ‘Limitations’ in Woolman, Roux, Klaaren, Stein, Chaskalson and 
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Currie 2010 South African Public Law 413. 
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deceased’s death should not inherit. Nevertheless, this case did not 
undermine the second principle, which continued to be used as decent law in 
future cases. Dworkin maintained that this displayed that principles were 
operationally distinctive of rules and they lacked the “all or nothing” attribute of 
rules, and instead dealt with a measurement of weight which allowed for 
conflicting principles to be sustained in a legal system, without making each 
other ineffective or unenforceable. Dworkin held further that:  
“When principles intersect,… one who must resolve the conflict has to 
take into account the relative weight of each. This cannot be, of course, 
an exact measurement, and the judgment that a particular principle or 
policy is more important than another will often be a controversial one. 
Nevertheless, it is an integral part of the concept of a principle that it has 
this dimension, that it makes sense to ask how important or how weighty 
it is”.545 
 
Alexy’s work expands from Dworkin’s foundation discussed in the previous 
paragraph, and argues that the difference between rules and principles is a 
necessary support system in the construction of a constitutional rights theory. 
Moreover, the following step Alexy deals with is the characterisation of 
principles as “optimization requirements” and, therefore, standards which 
necessitate that something be recognised to the greatest extent possible, 
taking into account the legal as well as factual risks and probabilities. Distinct 
from rules, which are considered as specific commands or “norms which are 
always either fulfilled or not”, principles can be achieved in various ways 
depending on what is factually and legally achievable in an individual case.546 
 
Conflict between rules can arise and is dealt with in one of two ways. Firstly, 
either an exception is read into one of the rules, or one of the rules is declared 
unenforceable. However, according to Dworkin, if two principles compete, for 
instance if one principle forbids something and another principle allows it, then 
one of the principles must be balanced. This means that neither the 
outweighed or balanced principle is invalid nor that an exception needs to be 
read into it. On the other hand, the “outweighed principle may itself outweigh 
the other principle” in some instances. However, in other instances, the issue 
                                            
545  Dworkin Taking rights seriously (1977) 41.  
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of precedence may have to be overturned. Thus, principles are weighted 
differently in different cases and it all depends on the facts of a particular case 
as to which principle will take preference.547 
 
It is Alexy’s point of view that the determination of conflict between principles 
necessitates applying the proportionality test. Consequently, balancing is an 
inevitable exercise of constitutional adjudication. 548  Alexy furthermore 
maintains that, if balancing competing interests were contrary to “correctness, 
objectivity and justification”, then balancing would have no bearing when 
dealing with issues of a constitutional nature.549 Also, Alexy maintains that 
using the balancing test produces a foreseeable or likely outcome not in every 
single case, but most certainly in some cases, “that the class of these cases is 
interesting enough to justify balancing as a method”.550 
 
It is submitted, as can be seen from the discussion above, that courts like to 
make decisions against the background of balancing or proportionality. It is 
submitted that each case should be decided on its own merits, and the facts 
of a particular case need to be considered to determine whether balancing 
would be appropriate or not.  
 
5 17 Forensic DNA Evidence in a Criminal Trial in South Africa 
 
5 17 1 Introduction  
 
The DNA Act was introduced to curb and combat the high level of crime in 
South Africa. Scientific evidence, specifically DNA evidence, is dealt with by 
the courts more often than in the past and it is imperative that both 
prosecutors and defence council recognise whether the scientific evidence 
                                            
547  Currie 2010 South African Public Law 416-417.  
548  Currie 2010 South African Public Law 418. 
549  Currie 2010 South African Public Law 415-416. 
550  Currie 2010 South African Public Law 415-416. 
 117 
presented in a case is invalid or false, and they are under an obligation to 
keep such invalid or false evidence out of the courtroom.551  
 
A DNA Database can have the following positive outcomes for the criminal 
justice system. Distinctive crime scenes can be interconnected and previously 
unsolved cases solved when there are matches between crimes. Matches 
furthermore allow investigators to recognise serial criminals, perpetrators as 
well as manage investigations. DNA can also offer useful investigative leads 
in order to help determine problems of human identification. Furthermore, 
having a DNA database seeks to achieve that the identification and arrests of 
offenders be done as soon as possible, in order to prevent the offenders from 
re-offending. Deterrence and crime prevention is the crucial goal in mind in 
establishing DNA databases. Investigations will also be able to be completed 
more quickly and effectively, as a result of being able to rule out possible 
suspects at the outset.552 
 
According to INTERPOL’S guidelines for dealing with DNA databases, when 
searching the Database, profiles are searched without the names of the 
people to whom the DNA profiles belong. If there is a DNA match, then the 
country or countries concerned will be invited to co-operate in the 
investigation of the crime. Only if and when the country in question decides to 
co-operate, will INTERPOL provide the name of the suspect. The said country 
will furthermore have to affirm that the DNA profile was produced in an 
accredited laboratory.553 It is submitted that this could be very helpful in the 
investigation of crime, especially across-the-border crime-solving. It is further 
maintained that the establishment of such a model in African countries could 
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help solve crimes not only committed in South Africa, but also other African 
countries.  
 
The NAS report on Forensic Science554 deals with the fact that not all forensic 
science is as accurate as originally thought. The Report was published in 
order to analyse each form of forensic science used in criminal proceedings to 
determine how accurate it is. 
 
5 17 2 The Duties of Prosecutors when dealing with DNA Evidence 
 
In South Africa, there is no system of compulsory prosecution. However, in 
the United States of America, no such discretion is granted to prosecutors.555 
 
Prosecutors in South Africa are required to conduct and organise a basic 
assessment of the scientific evidence that will be made available during trial in 
the pre-trial stages.556 
 
The adversarial nature of criminal proceedings in South Africa allows 
prosecutors to build their cases with all obtainable evidence in order to secure 
a conviction. Visser557 submits that prosecutors are in a privileged position in 
that they control how and when evidence will be used during a criminal trial. 
Furthermore, the defence team is at a disadvantage because they are only 
able to respond to the prosecution’s evidence, and are not actively involved in 
the construction of the case.558 
 
Prosecutors are involved in “prosecutor-guided investigations” – the reasons 
being the improvement of criminal investigations and case docket assembly. 
Prosecutors meet with the investigating detectives of the South African Police 
Service early on in the case in order to build the case and finalise the case 
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docket so as to avoid unnecessary postponements, and to make sure that all 
available evidence makes its way into the court.559 
 
In order for prosecutors to fulfil their roles appropriately, as well as to make 
sure that cross examination and other aspects of the criminal trial run 
smoothly, there is a need for more meticulous pre-trial assessment of expert 
evidence and expert witnesses. Although this might prove difficult in a 
developing country like South Africa, the concept of starting with a few more 
workshops and training in order help prosecutors prepare forensic science 
principles and analysis for trial, might prove very helpful.560 
 
5 17 3 The Duties of Defence Attorneys when dealing with DNA Evidence  
 
In South Africa, the state has very often presented scientific evidence without 
any challenges by the defence. Challenges on the foundation of scientific 
reliability and analysis of results are not very common, this is because the 
legal teams are regularly burdened by financial and time constraints, as well 
as overwhelmed by the complexity of forensic science.561 
 
Defence attorneys and advocates in South Africa are entitled to access the 
police docket, because everyone accused of a crime enjoys the right to a fair 
trial.562 Nevertheless, the defence counsel is not always allowed to access the 
entire police docket, as some sections may prejudice the administration of 
justice. There are two specific instances when the defence does not have the 
right to automatically receive the case docket, namely: the investigation stage 
of a criminal trial and the bail application proceedings before the 
commencement of the trial. 563  Even though the Court will often allow 
postponements for the defence team to prepare their case once accessing the 
police docket, there might not be sufficient time to properly prepare the 
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defence case. In addition, defence experts will not be able to attend the crime 
scenes or initial forensic examinations and analyses.564 It is submitted that, 
when dealing with crime scenes and initial forensic examinations, it is 
important for officers in charge of the scene to document every process that is 
followed and set out step-by-step the process they have followed. It could also 
be beneficial to have a person video recording the entire process, however, 
this could also be problematic as it would place an additional burden on the 
state to organise people specifically for this purpose. This might also not be 
possible due to budgetary constraints.  
 
South Africa has a very high crime rate, but a vast majority of people accused 
and convicted of crimes cannot afford legal services, and therefore rely on the 
governmental legal assistance organisation known as Legal Aid South 
Africa.565 
 
Defence counsel are in a privileged position of hearing their client’s version of 
events. Consequently, they can study the state’s case and anticipate strong 
points in the state’s case and find a counter-argument. Even though the 
defence is in the privileged position in this regard, if they have access to their 
own forensic experts, such experts will only be granted secondary access to 
crime scenes and will only be able to re-analyse what the state’s forensic 
analysts have already examined. 566  It is submitted that this could be 
problematic as after the original forensic expert has tested the DNA or other 
evidence, it might be degraded, or it is not possible for further analysis to be 
done. If the defence expert is unable to re-test the DNA sample, he will have a 
hard time drawing any conclusive findings. One possible way to alleviate this 
problem is to make sure that the original forensic analyst does not analyse the 
entire sample, but that it be divided up in case another expert wants to test 
the sample, or if he would like a second opinion.  
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Section 212 of the Criminal Procedure Act,567 in a nutshell, provides that 
evidence that is prima facie placed before the court, and is not disputed by the 
defence, must be accepted.568 The Court in Seyisi v The State569 reiterated 
this principle. That is why it is imperative that the defence council have 
knowledge relating to forensic DNA analysis, so that they can make sure the 
scientific explanations being put into evidence are reliable and correct.570 
 
Visser571 submits that established adversarial criminal proceedings in South 
Africa, relating to the presentation and analysis of forensic DNA evidence, 
creates inequality between the prosecution and defence counsel, specifically 
because most of the people accused of crime in South Africa do not have the 
means to acquire defence experts who have special knowledge relating to 
forensic DNA analysis.572 
 
In the United States of America, the constitutional right to legal assistance has 
been extended to involve the right to effective legal assistance. As such, there 
have been many cases in the United States where hopeless representation 
claims have been a success, due to the defence’s failure to obtain scientific 
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information in order to expose faults in the prosecution’s case with regard to 
scientific testimony, or the failure to obtain defence experts with adequate 
scientific knowledge. Visser573 also submits that, since the Constitution of the 
Republic of South Africa provides every individual accused of a crime with the 
right to be represented as well as the right to adduce and challenge the 
evidence presented against them, it is not irrational to expect challenges of 
ineffective or hopeless defence representation in the future.574 It is submitted 
that this is not necessarily a bad thing, as every person is entitled to a 
competent defence. However, as discussed in the cases below, the courts 
need to place themselves in the shoes of the attorney when deciding whether 
effective legal representation has been provided or not. It is further maintained 
that, when courts decide whether a person’s defence was ineffective or not, 
they will need to look at what the reasonable attorney would have done in the 
same circumstances.575  
 
In S v Mofokeng576 the Court referred to the decision of Harms JA in S v 
Halgryn577 where the constitutional right to legal representation was dealt with. 
Harms JA held that the constitutional right to an attorney must be a real right 
and an accused person has the right to an appropriate, effective and capable 
defence. If an accused person is not satisfied with his defence attorney, an 
objective assessment must be done to determine whether the trial is unfair as 
a result of the incompetent legal representative. It must also be kept in mind 
that convicted persons are rarely pleased with their defence counsel. The 
Court must place itself in the shoes of the defence counsel, but also take 
cognisance of the fact that during a trial counsel often has to make decisions 
on the spot, often without time for careful consideration or time to reflect. The 
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failure to take certain basic and vital steps, for example, the failing to consult, 
stands on a different footing from the failure to cross-examine efficiently or the 
decision to call additional defence witnesses. It is fairly simple to determine 
whether the right to a defence was rendered insignificant or of no value in the 
former type of case, but in the latter case, the scope of the complaint is 
limited, namely whether the defence council’s discretion is involved. 578 
Therefore, the Court in S v Mofokeng 579  held that the right to legal 
representation could only be construed as the right to “effective legal 
representation”. It is the duty of the defence counsel, firstly, to act in the best 
interests of his or her client and, secondly, to make sure not to mislead the 
court.580 
 
In S v Mafu581 Claassen J held that, having a legal representative couldn’t 
simply mean merely having somebody stand next to one to speak on one’s 
behalf. The right to effective legal representation requires the defence counsel 
to act in the client’s best interests, as well as to ensure the inherent duty a 
legal representative has to the court and justice is also upheld.582 The Court, 
in this case, furthermore held that failure of the defence attorney to reconcile 
himself with the accused’s version, put the full version to the State witnesses, 
and challenge and cross-examine the State witnesses constituted a gross 
irregularity of the trial procedure.583 
 
In the case of Pretorius v Magistrate, Durban584 the applicants were convicted 
on a charge of dealing in dagga. They brought an application to set aside the 
order before they were sentenced, because they alleged that they did not 
have a fair trial because their attorney didn’t take proper instructions from 
them. The Court followed the approach adopted in S v Regional Magistrate, 
Wynberg585 and held that cases could only be set aside where there has been 
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grave injustice, or where grave injustice might occur. In casu, the court had to 
consider whether the attorney for the applicants had in fact provided the 
accused with incompetent or unsatisfactory representation. The Court found 
that there were satisfactory and proper consultations between the applicants 
and their attorney, and furthermore the applicants had decided to follow the 
advice given to them by the attorney. Furthermore, it is imperative to note that 
“misplaced reliance on the legal advice of their counsel given in the bona fide 
(albeit mistaken) pursuit of his professional mandate is not a ground for 
claiming that justice has failed”.586 The Court in Pretorius held further that, 
when dealing with the fact regarding whether a legal representative was 
competent or not, the court must not consider hindsight when evaluating 
decisions taken by the defence counsel. The Court in this case was not 
persuaded that the defence attorney was in any way incompetent, inadequate 
or ineffective, and no grave injustice had ensued which would entitle the 
accused to have the proceedings set aside on review. The Court therefore 
dismissed the application.587 
 
Whitear-Nel 588  submits that the failure to collect and provide any DNA 
evidence where it is available, is disruptive to the proper functioning of the 
criminal justice system. Furthermore, when such evidence is collected and not 
used during court proceedings, the Courts should draw adverse inferences 
against the state.589 It is submitted that this view is correct. It is both important 
and in the interests of justice that all relevant evidence be placed before court. 
Where, for example, the state has DNA or fingerprint evidence and this is not 
put before court, it is submitted that the court should draw an adverse 
inference, as resources are being wasted, especially if the DNA or fingerprint 
evidence could acquit the accused. 590 
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In S v Nthati en ’n ander,591 the Court held that, had the defence expert in this 
case not brought to light errors in the forensic evidence, the court would have 
simply accepted the evidence presented by the state prosecutors. The Court 
also warned that experts have a duty to complete investigations with “the 
highest degree of care and attention to detail”.592 
 
It is submitted that it is all good and well to have a DNA database and DNA 
evidence, but unless all the role players involved in the criminal justice system 
understand the basic science behind DNA, it will be of little use. Both the 
prosecution and the defence will need to understand the basic science behind 
DNA as well as the proper ways in which it needs to be dealt with, so that 
evidence can be challenged in court. It will be interesting to see how South 
African courts deal with these issues in the future.  
 
5 18 Wrongful Convictions and Ways to Combat Them 
 
There is no mechanism in South Africa to assess the number of wrongful 
convictions of innocent people. In the United States, an organisation called 
the Innocence Project is dedicated to exonerating wrongfully convicted people 
through DNA profiling.593 South Africa does not yet have post-conviction DNA 
testing to help exonerate those wrongfully convicted, so the only way a 
wrongly convicted individual can be exonerated is through appeal or review 
proceedings.594 
 
DNA profiling has also brought to light the huge number of wrongful 
convictions.  The Innocence Project reports that mistaken eyewitness 
testimony has been responsible for 70% of wrongful convictions effectively 
overturned by the organisation.595 
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In R v Mokoena596 the Court warned that, when dealing with eyewitness 
testimony, it is imperative to consider the fact that eyewitnesses may still 
incorrectly incriminate an accused person, despite the fact that they appear to 
be honest and trustworthy witnesses.597 
 
Probably one of the most important regulations is regulation 26. 598  This 
regulation provides that any person who thinks that he or she has been 
wrongly convicted of any crime, may send a written request to the authorised 
officer to be granted access to the forensic DNA profile. The request form 
must contain certain particulars, namely, the relevant police station number 
and case number as well as all the reasons why the forensic DNA profile is 
necessary. The request must be considered within 30 days after receipt at the 
Forensic Science Laboratory. If the request is denied, written reasons must be 
provided for such denial.599 
 
If an innocent person is convicted, this could result in a severe injustice, and 
the likelihood of doing so must be kept at a minimum. However, the difficulty 
in reducing the risk of a wrongful conviction is that it intensifies and expands 
the risks accompanying crime and increases the resources expended on 
reducing a wrongful conviction.600 The practical significance of a criminal trial 
is reliant on where the balance is struck between threats or probabilities and 
resources. Modern utilitarianism acknowledges that there will be some 
collateral costs involved in protecting the innocent. Nonetheless, the belief 
that the community has in the criminal justice system should only be 
determined by reasonable and justifiable rules.601 
 
It is submitted that South Africa could greatly benefit from an organisation like 
the Innocence Project, which could help and prevent wrongful convictions.  
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5 19 Discussion on the establishment of a DNA Database in South Africa 
 
As discussed in chapter 1, the DNA Act established a National DNA Database 
(NFDD). It is not yet decided which DNA database software South Africa will 
be using. According to Lt. Gen. JK Phalane, SAPS Divisional Commissioner: 
Forensic Services, SAPS has decided to conduct a security evaluation of 
CODIS in association with the State Security Agency. At this point, it is not 
certain whether the CODIS software will be used in South Africa, but it most 
certainly is being taken into consideration.602 
 
A DNA profile should not be stored on the National Forensic DNA Database 
for longer periods than the Act permits. Furthermore, once a DNA profile has 
been obtained from the DNA sample, the actual sample must be destroyed. 
The DNA sample contains the genetic information of an individual, and 
obviously this is open for abuse.603 
 
Safeguards need to be in place in order to protect an arrestee’s constitutional 
rights. In the first place, the forensic DNA profile must only be stored for the 
amount of time it takes to investigate and solve the crime. Secondly, forensic 
DNA profiles are of no use without a crime scene comparative sample or 
profile. Thirdly, only officials who have access to the DNA database should 
see the forensic DNA profiles and such profiles should not be made public. 
Finally, persons involved in the collection, comparison and safeguarding of 
DNA samples and DNA profiles should adhere to a strict code of conduct.604 
The DNA Act amended the South African Police Service Act605 and makes 
provision for the establishment of a National Forensic Oversight and Ethics 
Board.606 Section 15Z further provides for the functions of the Board, which 
include, providing oversight over the processes relating to the collection, 
                                            
602  DNA Project “Criminal Justice System (CJS) Modernisation: follow-up meeting with SAPS 
and its stakeholders Minutes” (10 June 2015) http://dnaproject.co.za/new_dna/wp-
content/uploads/2015/06/Meeting-minutes-10-June-2015.pdf (accessed 24-01-2016) 15.  
603  Zinn and Dintwe Forensic Investigation 415.  
604  Zinn and Dintwe Forensic Investigation 416. 
605  68 of 1995.  
606  S 15V of Act 68 of 1995.  
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storage, retention, destruction and discarding of DNA samples as well as the 
process to be followed if there is any breach with regard to the collection, 
transporting, analysis, storage, use, communication, or any other security 
breach, to name but a few.607 Another way compliance could be achieved 
could be by having an external audit done, to ensure that the safeguards in 
place are complied with.  
 
The Criminal Law Amendment Act608 was passed after a long public outcry for 
stricter sentences for offenders convicted of crimes, especially serious 
crimes.609 The purpose of the Act is to provide for certain minimum sentences 
that need to be imposed for certain serious crimes. Furthermore, when 
dealing with sentencing, courts should not deviate from the minimum 
sentencing provisions unless significant and convincing reasons exist to 
impose a lighter sentence.610 This legislation has resulted in people convicted 
of serious crimes spending more time in prison and, consequently, the prisons 
are even more overcrowded, convicted offenders are not being rehabilitated 
and there is still a high level of recidivism.611  
 
The term “recidivist” refers to an individual offender who re-offends, and 
consequently, the term “recidivism” describes a repetition of sentencing and 
imprisonment representative of the criminal justice system.612  
 
Research reveals that an offender’s age at the time of his or her first arrest is 
a major predictor of recidivism. Consequently, the younger the offender, the 
more likely he or she is to re-offend in the future.613 
 
                                            
607  S 15Z of Act 68 of 1995.  
608  105 of 1997.  
609  Le Roux-Kemp “The Potential Role of Behavioural Genetics in South Africa’s ‘Fight 
Against Crime’” 2014 6 Law, Innovation and Technology 109 111. 
610  Ibid.  
611  Le Roux-Kemp 2014 Law, Innovation and Technology 110- 112. 
612  Gaum, Hoffman and Venter “Factors that Influence Adult Recidivism: An Exploratory Study 
in Pollsmoor Prison” 2006 36(2) South African Journal of Psychology 407 408.  
613  Tadi and Louw “First-time Offenders versus Recidivists: Demographic-Risk Variables” 
2013 26(1) Acta Criminologica: Southern African Journal of Criminology 86 86.  
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A conceptual examination of recidivism has four main ideas which are usually 
applied to outline and signify recidivism:  
 (a)  an unrestricted repetition of criminal acts; 
(b) unrestricted imprisonment as a result of constant criminal conduct 
and/or bureaucratic considerations which are condition to a earlier 
sentence or release; 
(c) formally recognised (judicial finding) repetitive criminal behavior;  
(d) habitual and/or professional criminals.614 
 
From the extremes listed above, it can be established that a recidivist is a 
person who is convicted repeatedly for partaking in crimes or criminal 
behaviour, which socially is seen in a serious light, after he or she was 
previously convicted and exposed to judicial intervention in his or her personal 
circumstances in order to punish him or her, or in order to discontinue re-
offending and repeating criminal behaviour, and in doing so also prevent 
further crime.615 
 
Le-Roux Kemp 616  submits that during the sentencing procedures, courts 
should take into consideration a number of social science-based opinions and 
inferences about people who commit crime and their propensity to participate 
in criminal activities, as well as the influence that environmental and social 
circumstances may have on a person’s behaviour. If a person’s genetic 
predisposition to commit crime is understood, courts would be able to pass 
more meaningful sentences taking into account an accused’s 
blameworthiness. Furthermore, if accused persons’ genetic predispositions 
are considered when designing correctional facilities and rehabilitation 
programs, this could help reduce the high rate of recidivism.617 It is submitted 
that this could definitely be beneficial to an accused person to rehabilitate 
him- or herself, however, it could also be very burdensome to the state, in 
having to evaluate each and every person accused of crime and draw up a 
                                            
614  Prinsloo “An Exploration of Recidivism in South Africa” 1996 9 Acta Criminologica 40 41. 
615  Prinsloo 1996 Acta Criminologica 41.  
616  Le Roux-Kemp  2014 Law, Innovation and Technology 123-127. 
617 Ibid.  
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report regarding his or her propensity to commit crime. Furthermore, it is also 
submitted that, even though a person has a predisposition to commit crime, 
he or she still make a conscious decision to commit crime.  
 
5 20 Case Law dealing with DNA Evidence in South Africa 
 
There have not been many cases dealing with DNA evidence in South Africa 
and it is yet to be seen how the courts will deal with certain issues. In the 
following case the use of DNA evidence were considered: 
 
In S v Ndimande618 the Court dealt with expert evidence and DNA analysis. 
The Court held that forensic DNA analysis involves testing specific areas of a 
coded DNA strand. Two numbers are allocated to each STR, one for each 
parent and the other to identify the gender of the person. A DNA match will 
only be established when the suspect sample and the reference sample 
match at every single marker or allele, if this is not the case, there will be no 
match.619 If a sample arrives at the SAPS Forensic Sciences Laboratory and 
is not sealed, it will have to be discarded. When a sample that has been 
sealed arrives at the laboratory, it will be loaded onto the system and a unique 
barcode will be allocated to the sample. Every time a sample moves through 
the process, the barcodes are scanned and fingerprints taken of the person 
who accepts the file. Therefore, the sample can be tracked at all times. After 
the sample has been registered, it will be passed onto the analyst. The 
analyst must break the seal and then do the necessary tests. The analyst 
must make notes regarding every procedure and all test results they find and 
then hand the samples over to submission personnel. The submission 
personnel is in charge of putting the samples into barcoded tubes that are 
then tracked. After that, the samples proceed to a forensic analyst. After this 
process is complete, tests are repeated. If any result fails, the Laboratory will 
not make use of that result. There is a very slim chance of error because each 
sample is peer-reviewed and checked four times. After all this has been done, 
                                            
618  2015 JDR 1416 (KZD).  
619  2015 JDR 1416 (KZD) para 26 and 27. 
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the DNA information gets loaded onto the DNA database, which checks for 
resemblances in the results and points out any matches. It is not possible to 
tamper with the information loaded onto the DNA database. Furthermore, the 
equipment used to test DNA samples is calibrated and serviced regularly. 
Each day each piece of equipment undergoes a “dry run” to make sure it is 
working properly.620 
 
Furthermore, the Court dealt with reliance on chain-of-custody evidence and 
stated that the general standard adopted in dealing with sealed samples is 
that it must be received in the same condition as it was sent. An affidavit in 
terms of section 212 of the Criminal Procedure Act is “only prima facie proof 
that it was sent or received intact. But prima facie evidence is still evidence; it 
cannot be ignored.”621  The defence challenged the seal numbers of the 
samples because the prefixes and suffixes differed. The State expert witness 
contented that although the prefixes and suffixes may differ, the unique six 
digits must always continue to be the same throughout the entire testing, 
analysing and reporting process. The Court accepted and was satisfied with 
the contention made by the State expert witness.622  
 
The Court also noted the fact that there is not much precedent in South Africa 
dealing with DNA evidence, except S v SB.623 The Court further commented 
on the judgement in S v SB where Van der Merwe AJA commented on the 
fact that he could not conceive of a criminal trial where there is entirely no 
other evidence that is relevant or evidential, but for the forensic DNA analysis. 
This case is precisely that except for the circumstantial evidence.624 
 
In S v Phiri625  the DNA evidence that was presented to court had three 
different reference numbers all referring to one pair of panties. Furthermore, 
there was no evidence before the Court as to who collected the blood sample 
                                            
620  2015 JDR 1416 (KZD) para 28-35. 
621  2015 JDR 1416 (KZD) para 51.  
622  2015 JDR 1416 (KZD) para 52 and 53.  
623  2014 (1) SACR 66 (SCA).  
624  2015 JDR 1416 (KZD) para 66.  
625  2008 (2) SACR 21 (T).  
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from the accused, how it was sealed, the serial numbers of the containers the 
blood was stored in, the competence of the person who took the blood sample 
and the person who analysed it, and there was also no evidence whether the 
blood sample was safely locked away and not tampered with.626 The Appeal 
Court held that the accused could not be convicted on such evidence, 
especially because the analysis of the blood sample was not properly 
executed and recorded and could not later be verified by an objective scientist 
or the court. The Court also referred to the case of S v Maqhina627 in which it 
was held that the process when dealing with DNA evidence must be properly 
recorded. 628  
 
In Buthelezi v Ndaba629 the Court noted that, when two expert witnesses have 
opposing views, it is up to the court to determine the outcome and not up to 
the expert witnesses. The determination of the dispute depends on the 
analysis of the cogency of the underlying reasoning leading the experts to 
their conflicting opinions.  
 
In S v Rululu630 the Court found that the affidavit made by warrant officer 
Boltman was in compliance with s 212(4)(a) of the Criminal Procedure Act 
and therefore constituted prima facie proof of the fact that the DNA swab 
matched the accused. The Court referred to the case of S v Veldthuizen631 
which succinctly described the words “prima facie evidence” as follows:  
“As used in this section they mean that the judicial officer will accept the 
evidence as prima facie proof of the issue and, in the absence of other 
credible evidence, that the prima facie proof will become conclusive proof 
(Ex parte Minister of Justice: in re R v Jacobson & Levy 1931 AD 466 at 
487 and R v Abel 1948 (1) SA 654 (A) AT 661.) In deciding whether there 
is credible evidence which casts doubt on the prima facie evidence 
adduced the court must be satisfied on the evidence as a whole that the 
State has discharged the onus which rests on it of proving the guilt of the 
appellant”.   
 
 
                                            
626  2008 (2) SACR 21 (T) 23.  
627  2001 (1) SACR 241 (T).  
628  2008 (2) SACR 21 (T) 26.  
629  2013 (5) SA 437 (SCA).  
630  2013 (1) SACR 117 (ECG).  
631  1982 (3) SA 413 (A).  
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In S v Nyembe632 the Court also dealt with the issue of expert evidence, DNA 
analysis and whether DNA evidence could corroborate similar fact evidence.  
The State expert witness in this case stated that a likelihood of a similar 
occurrence in the DNA analysis from the same samples, can predictably be 
restricted to 1 in 350 billion people. The defence did not challenge her 
evidence and neither did the defence challenge the evidence of the chain of 
custody. However, the accused still maintained his bare denial.633 The Court 
considered the totality of the facts before it and held that the DNA results 
obtained were corroborated by the similar fact evidence of the three incidents, 
because the offences were all committed in a time span of less than three 
months, in the same area, and at the same time, by one person. Even though 
the accused completely denied all the allegations against him, the Court still 
found him guilty because the State proved its case beyond a reasonable 
doubt.634 
 
In S v Dladla 635  two appellants were appealing their life imprisonment 
sentences imposed by the trial court. The second appellant challenged the 
reliability of the DNA analysis and he claimed that the blood sample that was 
collected from him was contaminated and the sample had been mislabeled. 
He also claimed that when the blood sample was being collected from him, 
the needle that was used broke. He furthermore claimed that, because no 
evidence was led as to the collection of the sample and breaking of the seal, it 
cannot be established whether the blood sample was actually his. The Court 
held that the second appellant’s evidence was not based on any proven facts 
and there is nothing in any other evidence before the court that the 
procedures were irregular or the sample was contaminated. The Court 
accordingly held that the appeal against the second appellant is denied.  
 
                                            
632  2014 (1) SACR 105 (GSJ).  
633  2014 (1) SACR 105 (GSJ) 108. 
634  2014 (1) SACR 105 (GSJ) 109D-F.  
635  2013 (1) SACR 288 (GSJ).  
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Furthermore, in S v Shipanga636 the second appellant also contended that the 
police did not comply with the standard operating procedures in the collection, 
handling and disposal of the accused’s DNA sample. The Court also held that 
it is not the duty of the court to second-guess the standard operating 
procedures of the police, especially when no evidence was led to this effect in 
the trial court. Therefore, the DNA evidence before the Court was handled 
and dealt with with sufficient care and the proper chain of custody was 
followed.637 
 
In Bokolo v S638 the Supreme Court reiterated that DNA profiling evidence 
may be greatly beneficial in a given case. It is imperative, however, that such 
evidence be viewed in its proper perspective in each and every case.639 
 
The Court went on to hold that, if an STR profile of an accused differs from 
the reference sample taken from the crime scene, even in respect of only one 
allele, the accused must be excluded as the source of the DNA at the crime 
scene. Conversely, the opposite is not true. As DNA profiling only examines a 
restricted number of STR loci, such profile cannot positively identify a person. 
The probative value of the DNA profile, therefore, and the weight the court 
can attach thereto, depends firstly on the likelihood of such a match occurring 
in a certain population. Without this information, the only inference that can be 
drawn from the match is that the accused person cannot be excluded as a 
source of the crime scene DNA. If the DNA profile in question may be found in 
numerous individuals, a match between the accused person and the crime 
scene will not have much evidential or probative value. When a DNA profile 
contains a mixture, this includes the likelihood of DNA profiles of other 
individuals being read into the mixture. On the other hand, a very rare profile 
will point to the involvement of the accused. This fundamental component is 
                                            
636  2015 (1) NR 141 (SC).  
637  2015 (1) NR 141 (SC) 155.  
638  Bokolo v S (483/12) [2013] ZASCA (18 September 2013).  
639  (483/12) [2013] ZASCA (18 September 2013) para 17.  
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usually presented in the form of statistical evaluation of a population 
database.640  
 
This research will not cover the topic of DNA mixtures, besides that which has 
already been discussed earlier on in this Chapter, however, the few points 
made by the Supreme Court in S v Bokolo will be reiterated. In the first place, 
the more STR loci that are tested and included in the DNA profile, the less 
chance there is of another person adventitiously fitting the profile. Secondly, 
statistical calculations used in DNA analysis typically make use of the product 
rule. This rule suggests that the probability of several things occurring at the 
same time is the outcome of their individual probabilities. It calculates the 
numerical probability that a certain DNA profile may occur in a population or, 
alternatively, the numerical probability that a person arbitrarily chosen from 
the population will have the same DNA profile. It is, furthermore, imperative to 
note that these results are not absolute.641 
 
The case of Mpontshane v S642 is the most recent case dealing with DNA 
evidence. In this case, the appellant was charged with two counts of rape on 
minors and one count of theft. Both complainants had been taken to the 
hospital, where J88 forms were filled out and swabs had also been taken from 
both complainants. However, no such forensic DNA evidence was produced 
at trial. The Court held that, in circumstances in which the prosecution relies 
on the evidence of minors the state must get DNA evidence if such samples 
have been taken, as was the situation in this case. The state also has a duty 
to account to the complainants and to the court whether the samples were 
tested and what the results were. The Court also referred to the case of S v 
Ndweni643 where Grosskopf JA held that the principles of equality and fairness 
necessitate that all relevant evidence and information having an effect on the 
applicants’ guilt or innocence should be before the trial Court, to empower it to 
                                            
640  (483/12) [2013] ZASCA (18 September 2013) para 20 and 21.  
641  (483/12) [2013] ZASCA (18 September 2013) para 22.  
642  Mpontshane v S (AR531/14) [2016] ZAKZPHC 67 (1 August 2016).  
643  1999 (2) SACR 230 at 230b-c.  
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establish the true facts, in order to avoid prejudice either to the applicants or 
the State.644 
 
The Court also referred to another case, that of S v N,645 during the trial, 
where the prosecutor had the results of the forensic tests done on the swabs 
taken from the complainant. The prosecutor did not use this evidence during 
the course of the trial and also did not inform the defence attorney of the 
existence of these results. On appeal the explanation by the prosecutor was 
that the “report contained a negative result in that it was not only inconclusive 
but neutral as to whether ejaculation had taken place”. Corbett JA held that 
this had been a breach of duty as an officer of the Court as well as his duty to 
disclose evidence or information favourable to the accused person. 
Furthermore, it was up to the Court, and not the prosecution, to determine the 
weight of the evidence.646 
 
Pillay J went further to discuss the ability of DNA evidence to advance and 
improve prosecutorial and adjudication services.  DNA, as an objective 
science, would go a long way to assist magistrates and judges in their 
decision-making process, particularly in sexual offence cases where 
complainants and accused are sometimes inclined to give untrustworthy 
versions, either because they intentionally choose to mislead the court, or 
because of a loss of memory or perceptions about what actually happened. If 
DNA evidence is used wherever available, this would have remarkable results 
on the criminal justice system as a whole. Both decision-making by 
prosecutors to prosecute or not, and the role of courts in assessing reliability 
of witnesses would be improved and would be of a more certain, reliable and 
acceptable nature. Additionally, DNA evidence could either support the 
prosecution or the defence’s case. It could make sure that an innocent person 
is not sent to prison and a guilty person is not allowed to roam the streets. 
Consequently, an innocent person would not have to face the ordeal of a 
lengthy trial. Meanwhile a guilty person would be more prone to contemplate 
                                            
644  (AR531/14) [2016] ZAKZPHC 67 (1 August 2016) para 27. 
645  S v N 1988 (3) SA 450 AD at 458J-459B and 463C-464A.  
646  (AR531/14) [2016] ZAKZPHC 67 (1 August 2016) para 28. 
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and reconsider his plea, thus sparing the complainant the trauma of reliving 
his or her traumatic experience or ordeal.647 
 
5 21 Retention of DNA Samples and Profiles 
 
Lord Kerr held as follows in his dissenting judgement of Gaughran v Chief 
Constable of the Police Service of Northern Ireland regarding the indefinite 
retention of DNA profiles:  
“Moreover, the rational connection here must be between the objective of 
the detection of future criminals and the indefinite retention of the profile, 
fingerprint and photograph. It is not enough that retaining these items on 
a permanent basis might, in some vague or unspecified way, help in the 
detection of crime in the future. It is necessary to show that in a real, 
tangible sense, keeping DNA profiles, fingerprints and photographs 
indefinitely will assist in counteracting or detecting future crime…as a 
minimum, it must be established that retaining forever such items from all 
who have been convicted of recordable crime is like to make a positive 
and significant contribution to the detection of future criminal activity”.648 
 
It is essential that DNA profiles are not stored for longer than the legislation 
allows. In terms of arrestees, DNA profiles must be removed immediately 
when they are discharged or acquitted, and such profiles cannot be stored on 
the DNA database for longer than three years in the case of an adult and 12 
months in the case of a child.649  Forensic DNA profiles can be retained 
indefinitely after someone has been convicted of an offence.650 
 
5 22 Infallibility of DNA Evidence  
 
Even though DNA evidence is highly trustworthy and reliable and carries huge 
probative value, mistakes have been made in the past when drawing 
conclusions from the data provided, therefore DNA evidence is not 
infallible.651  
                                            
647  (AR531/14) [2016] ZAKZPHC 67 (1 August 2016) para 30. 
648  Gaughran v Chief Constable of the Police Service of Northern Ireland para 65 
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649  S 15I of the South African Police Service Act 68 of 1995.  
650  S 15J of the South African Police Service Act 68 of 1995.  
651  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 81. 
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It is important that both the prosecution and defence understand probabilities 
when dealing with DNA evidence, if such understanding is not observed, this 
could have a serious prejudicial effect on an accused person. The case of R v 
Deen652 provides a helpful example of a forensic expert committing what is 
known as a “prosecutor’s fallacy”. In this case, the appellant’s appeal was 
fruitful after it turn out to be evident that the testimony of the expert witness 
lead the jury to confuse a 1:3000000 probability of finding DNA matching the 
defendant’s at the crime scene if he was not guilty, with a 1:3000000 
probability that the defendant had not committed the crime at all. The expert 
incorrectly testified that match probability is equal to the probability that the 
DNA containing material resulted from a person or source other than the 
accused, and pointed out during cross-examination that the likelihood of the 
DNA containing material belonging to any other person other than the 
accused, is 1:3000000. Such testimony given by the expert witness was a 
substantial misrepresentation of the evidential value of the evidence against 
the accused person.653 
 
On the other hand, the “defence attorney’s fallacy”, refers to a mistaken 
reliance on the probability determination, caused by a considerable disregard 
for identification evidence for the basic purpose that many people share the 
particular identification feature in question. This can be illustrated by way of 
the following example: if one in every 100 000 people within a population of 
60 million people possessed the same trait, it would be incorrect for the 
defense counsel to argue that because 600 people in the country will possess 
the same trait, the court should not assign any evidential value to such piece 
of evidence. This would be incorrect due to the fact that no data would be 
available on these people, their age, gender, and also evidence as to why the 
DNA was found where it was found. All evidence of this nature should be 
                                            
652  R v Deen [1994] The Times, 10 January 1994 as discussed in Visser First Generation 
Forensic Evidence and its Influence on Legal Decision-Making 140. 
653  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
140. 
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contemplated keeping in mind the prior probability of the suspect’s guilt, as 
well as the probability or likelihood ratio of the evidence.654 
 
While DNA is incalculably useful and has a great potential to improve both the 
quality of scientific evidence and the criminal justice system as a whole, “it 
has slowly started to permeate the minds of the scientific and legal 
communities that even this Achillean forensic tool has its limitations and 
vulnerabilities”.655 
 
5 23 Conclusion  
 
DNA samples that have been collected must be analysed and loaded onto the 
National Forensic DNA Database within 30 days after receiving such samples. 
Also, such samples must be disposed of within three months after having 
been collected. 656  Furthermore, if samples or profiles are used for any 
purpose other than the purposes specified in the Act, a person could be liable 
to a term of imprisonment not exceeding 15 years.657 
 
Informed consent is needed before a DNA swab can be collected. However, it 
seems that a court can be approached for a warrant to be issued. 
Nonetheless, it is still to be seen what force can reasonably be used when 
collected buccal swabs from individuals.  
 
Furthermore, it is submitted that the view held by Meintjies-Van der Walt and 
Knoetze is correct regarding DNA profiles collected from anyone arrested for 
any offence. This should only be limited to individuals arrested for schedule 8 
offences.658 
                                            
654  Visser First Generation Forensic Evidence and its Influence on Legal Decision-Making 
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658 Meintjes-Van der Walt and Knoetze 2015 SACJ 151.  
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It is essential that all the role players in the criminal justice system know how 
to deal with DNA evidence, and that DNA evidence is challenged when it 
needs to be challenged.  
 
The next chapter will contain concluding remarks and recommendations.  
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CHAPTER 6: CONCLUSION AND RECOMMENDATIONS 
 
6 1 General  
 
The potential of utilising DNA databases for the purpose of crime solving is 
undeniable. DNA profiles are normally based on information contained in 
numerous “loci” and DNA profiling techniques are usually performed on the 
non-coding regions of DNA, or in other words, junk DNA, which mutates more 
rapidly and therefore shows more variance between people, being a good tool 
for identification and comparison.659 
 
It is also of importance to note that the mere fact that a DNA sample has been 
collected and analysed does not necessarily constitute conclusive proof. All it 
does is tell one whether the accused could or could not have been the source 
of the blood or other DNA evidence left at a crime scene. Other evidence is 
needed to determine the guilt or innocence of an accused person.660 DNA 
evidence cannot be relied on alone, other evidence is needed, for example, 
an eyewitness who witnesses the crime, or a weapon left at a crime scene.  
  
It is essential that everyone who deals with a DNA sample deals with it 
correctly and also records, by way of affidavit, when the sample changes 
hands from one person to another. It is important that the chain of custody is 
intact before the DNA evidence will be accepted during the trial stages. Before 
an expert witness presents DNA evidence, he must establish that the proper 
chain of custody has been followed.661 Furthermore, the fundamental duty of 
an expert witness is to the court, and not to the party who called the witness.  
 
                                            
659  De Gama 2002 De Jure 304.  
660 Meintjies-Van der Walt DNA in the Courtroom 54; Muller 2012 Stellenbosch Law Review 
372.  
661  Kirby DNA Fingerprinting 203.  
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A way in which interpretation of laboratory results can be verified is having the 
DNA sample re-tested, especially if an error is suspected. The DNA sample 
would usually be re-tested by a different laboratory.662 
 
Section 36D(1) provides for the mandatory taking of a buccal swab by an 
authorised person after arrest, but before such person’s first court appearance 
in respect of any Schedule 8 offence; if such person is out on bail and a DNA 
sample was not collected at the time of his or her arrest; a person who has 
received a summons to appear in respect of a Schedule 8 offence; any 
person whose name is on the Sex Offenders Register; or any person already 
convicted of a Schedule 8 offence, or any offence declared to be an offence 
which falls under subsection.663 However, in section 36D(2), an authorised 
person may take a buccal swab from any person arrested for any offence.664 
 
This research looked at the legal position in the United States, with specific 
reference to Maryland, California and New York. In the United States, the 
rationale for contesting the constitutionality of DNA samples from arrestees 
has been challenged as a violation of the Fourth Amendment’s protection 
against unreasonable searches and seizures. However, in South Africa, the 
establishment of a National DNA database has not been contested on the 
same grounds, but rather on who should be in charge of collecting DNA 
samples.  
 
There are many arguments which favour collecting DNA samples from people 
who have merely been arrested and not convicted, namely, to help catch 
repeat offenders before they re-offend; help prevent violent crimes; help 
exonerate innocent people accused of a crime they did not commit; and also 
help to reduce criminal justice costs and reduce bias. This, however, is not an 
exhaustive list, and there are many other arguments in favour of collecting 
DNA samples from arrestees, which have not been mentioned.  
                                            
662  Meintjies-Van der Walt DNA in the Courtroom 44.  
663  Section 36D(1) of the Criminal Procedure Act 51 of 1977. This section is however not yet 
in operation, the date is still to be proclaimed.  
664  Section 36D (2) of the Criminal Procedure Act 51 of 1977.  
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In Maryland, a person’s DNA sample is collected after he is arrested for a 
violent offence or burglary. However, the DNA sample is only processed and 
the DNA profile added to the DNA database after such arrestee has been 
formally charged. If a person whose DNA sample was collected is not later 
charged, the DNA sample must be destroyed immediately. In California, a 
person’s DNA is collected and analysed as soon as such person is arrested 
for any felony. The arresting officer also has a discretion to take a DNA 
sample from a person at the time of arrest. Furthermore, California does not 
have provisions for automatic expungement and a person will have to apply to 
have their DNA profile removed from the DNA database. New York does not 
allow for the collection of DNA samples from arrestees. It is submitted that, in 
relation to the legal position in South Africa, as discussed in chapter 5, the 
collection of DNA samples should be limited to more serious offences, namely 
schedule 8 offences. In this regard, the legal position in Maryland would be 
favourable. It is submitted that the legal position in California, like South 
Africa, is too broad and it would both be time consuming and a waste of 
resources to collect DNA samples from every person arrested for any offence.  
 
In South Africa, authorised persons have wide discretionary powers to collect 
DNA samples from anyone arrested for any offence. Furthermore, if a person 
refuses to have his or her DNA sample collected, the authorised person can 
approach the court to obtain a warrant. It is submitted that the warrant should 
specify what force could reasonably be used in collecting DNA samples from 
suspects who have not yet been arrested.665 
 
Meintjies-Van der Walt and Knoetze666 submit that the collection of DNA 
samples from any person arrested for any offence could be seen as an 
infringement of a person’s right to privacy and operating against the 
presumption of innocence.667 It is submitted that these wide discretionary 
powers could potentially be problematic and might not pass constitutional 
muster.  
                                            
665  Knoetze and Crouse 2016 Obiter 45.  
666 Meintjies-Van der Walt and Knoetze 2015 SACJ 151. 
667  Ibid.  
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Furthermore, the right to privacy is not so much affected by the collection of 
DNA samples, as collecting buccal swabs is a relatively simple procedure, 
and one which is not very invasive, but rather by the retention of DNA profiles 
and the purpose for which they will be used.  
 
It is important that sufficient safeguards are in place in order to protect an 
arrestee’s constitutional rights. DNA profiles should only be kept on the 
National DNA database for the time it takes to investigate and solve a crime. 
Also, only officials who have access to the DNA database should be able to 
see such DNA profiles, and this information should not be made public. The 
South African Police Service Act,668 provides for penalties and a possible 
lengthy prison sentence for anyone who uses the information provided on the 
DNA database for any unrelated purpose. As long as this is strictly monitored, 
it is submitted that this provision should be sufficient to protect an individual’s 
right to privacy.  
 
Furthermore, the collection of buccal swabs is a relatively simple and painless 
procedure, and it is submitted that a person’s rights to bodily integrity, privacy, 
dignity and equality would not be infringed merely by the collection of a DNA 
sample. However, this must be done with strict regard to decency and order. 
Also, if force is used to collect the sample and if the force is not reasonable, 
then that could also breach a person’s constitutional rights.  
 
When dealing with the limitation of rights under the Constitution, the factors 
that need to be considered include the nature of the right; the importance of 
the right as well as its limitation; the nature and degree in which the right 
would be limited; the connection between the limitation and its purpose; and 
whether there are less restrictive means to achieve the same purpose.669 
However, it must also be kept in mind that this is not a complete list, and other 
factors may also be considered. 
 
                                            
668  Section 15S of the South African Police Service Act 68 of 1995.  
669  Section 36 of the Constitution of the Republic of South Africa, 1996. 
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The balancing or proportionality test involves the weighing up of competing 
rights or interests. There are many opinions favouring the balancing test, but 
also many criticisms.  It will have to be decided on a case-by-case basis 
whether the balancing test should be used or not.  
 
In South Africa, the right to legal representation can only be the right to 
effective legal representation.670 Therefore, it is important for defence counsel 
to challenge DNA evidence, to make sure that the probative value of the DNA 
evidence is not over-relied on. In the same breath, it is imperative to keep in 
mind that DNA evidence is not infallible, and mistakes have been made in the 
past in interpreting such evidence. Also, when expert witnesses are called to 
testify about the probabilities of DNA evidence matching the accused person, 
it is important that these probabilities are stated correctly. Both prosecution 
and defence need to be able to understand such probabilities.  
 
The hypothesis contained in chapter 1 stated that the DNA Act passes 
constitutional muster. It is submitted that on the face of it, the DNA Act will 
pass constitutional muster. It is also maintained that the collection of buccal 
swabs will more than likely be seen as constitutional, especially in light of 
section 37 of the Criminal Procedure Act.671 However, it is further maintained, 
that problems regarding constitutionality may arise when the very broad 
discretionary powers of police officials or authorised persons to collect DNA 
samples from arrestees are considered.  
 
Furthermore, the DNA Act is still very new, and as such, the courts have not 
yet had to deal with the constitutionality of the wide discretionary powers of 
police officials and authorised persons. Only time will tell what the courts and 
the Constitutional Court’s stance will be on these issues.  
 
                                            
670  S v Mofokeng 2004 (1) SACR 349 (W); S v Mafu and Others 2008 (2) SACR 653 (W); 
Pretoris v Magistrate, Durban 2013 (2) SACR 153 (KZP); S v Regional Magistrate, 
Wynberg 1999 (2) SACR 13 (C).  
671  51 of 1977.  
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6 2 Recommendations 
 
The list below deals with recommendations, therefore, it is submitted that the 
following should be taken into consideration:  
 
6 2 1 Probative value of DNA evidence 
 
It is submitted that where DNA evidence is available and has been properly 
examined and proved, courts should place a high probative value on such 
evidence. 
 
6 2 2 Wide discretionary powers of police officials 
 
The wide discretionary powers granted to authorised persons to collect DNA 
samples from any person arrested for any crime, could be dangerous and 
problematic. It is submitted that authorised persons should not have such a 
wide discretion, but rather only collect DNA samples or profiles from 
individuals arrested for schedule 8 offences. Nevertheless, it is submitted that 
collecting a DNA sample from someone arrested for say, driving under the 
influence of an intoxicating liquor, is a waste of resources and will do nothing 
more than increase the size of the DNA database, as in all likelihood the 
person is probably not going to reoffend.  
 
6 2 3 Reasonable force used when collecting samples 
 
If a person refuses to have their DNA sample taken, an authorised person can 
approach the court for a warrant. It is submitted that in this regard, the warrant 
should set out the reasonable force that could be used in order to collect the 
DNA sample. Furthermore, it is submitted that the DNA Act be amended to 
include a provision regarding the reasonable force that could be used in 
collecting DNA samples. It is imperative that the force does not exceed the 
resistance offered.  
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6 2 4 Police officers who refuse to provide DNA samples 
 
It is worrying that many police officials have refused to have their DNA sample 
collected, and it is submitted that disciplinary measures should be in place for 
police officials who outright refuse to have their DNA swabs collected. The 
DNA Act and the South African Police Service guidelines should also be 
amended to contain provisions regarding the refusal to submit DNA samples.   
 
6 2 5 Informed consent 
 
It is submitted that, when providing a DNA sample, every person should give 
his or her informed consent. Only if he or she does not consent to the 
collection of a DNA sample, should the courts be approached for a warrant. 
Furthermore, if a DNA sample is unsatisfactory for DNA analysis, informed 
consent should be obtained for a second time if an authorised person 
requests the accused to provide an additional DNA sample.  
 
6 2 6 The Forensic Science Laboratory 
 
It is submitted that the Forensic Science Laboratory also be reassigned to the 
Department of Health, just as all forensic pathology mortuaries were in 2006. 
This would ensure the independence and impartiality of the Forensic Science 
Laboratory.  
 
6 2 7 Adverse inferences to be drawn for failure to provide DNA 
evidence 
 
It is submitted that when DNA evidence is available, and it is not provided to 
the defence or brought to the attention of the court in question, an adverse 
inference should be drawn against the state. This, however, must be done on 
a case-by-case basis, as each case needs to be decided on its own merits.  
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6 2 8 Assessors 
 
South Africa is in the privileged position of having magistrates and judges with 
legal knowledge, rather than relying on the decision of jurors or laypersons. 
However, it might still prove difficult for presiding officers to determine what 
weight to attach to scientific evidence. In this regard, it is submitted that 
making use of assessors with scientific expertise might prove helpful.  
 
6 2 9 South Africa’s DNA Database and other African Countries 
 
The establishment of a DNA database in South Africa could be used as a 
model for other African countries. Furthermore, it is submitted that this could 
also be beneficial in establishing an “African DNA database”, which could help 
solve cross-border crime in Africa.  
 
6 2 10 Wrongful convictions 
 
The Innocence Project in the United States of America does great work in 
exonerating those wrongfully convicted of crime. It is submitted that South 
Africa could greatly benefit from such an organisation as currently the only 
way to deal with post-conviction DNA testing is through appeal or review 
proceedings.  
 
6 2 11 External Auditors 
 
The DNA Act672 established the National Forensic Oversight and Ethics Board 
which is tasked with overseeing that the safeguards put in place by the Act 
and regulations are not violated. It is submitted that another way to ensure 
that the safeguards are complied with could be to employ external auditors. It 
is further submitted that this would need to be completely independent to 
ensure objectivity and impartiality. 
                                            
672  37 of 2013.  
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6 2 11 Regulations 
 
The DNA Act673 allows for the promulgation of regulations.674 It is submitted 
that the passing of regulations ensures the constitutionality of the Act. 
Furthermore, any other problems, which may arise from the Act, can be dealt 
with by the regulations.  
 
6 3 Conclusion  
 
Martin Luther King Jr. rightly held that:  
 
“Injustice anywhere is a threat to justice everywhere”.675 
 
The establishment of a National Forensic DNA database in South Africa can 
positively impact the criminal justice system and help solve serious crimes. 
The Criminal Law (Forensic Procedures) Amendment Act676 as well as the 
Protection of Personal Information Act677 are both very new, and it is yet to be 
seen how South African courts will approach issues that arise with regard to 
these two Acts - only time will tell.  
 
 
 
 
 
 
 
 
 
                                            
673  37 of 2013.  
674  Section 15AD of the South African Police Service Act 68 of 1995.  
675  Amnesty International “15 Powerful Martin Luther King, Jr. Quotes” (18 January 2016) 
http://blog.amnestyusa.org/us/15-powerful-martin-luther-king-jr-quotes/ (accessed 2016-
11-20).  
676  37 of 2013.  
677  4 of 2013.  
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